State-Based Compensation for Victims of Armed Conflict: Recent Developments in Practice by Fowler, Alexandra Lian
  
 
 
 
 
 
STATE-BASED COMPENSATION FOR VICTIMS 
OF ARMED CONFLICT: 
RECENT DEVELOPMENTS IN PRACTICE 
 
 
 
 
 
Alexandra Lian Fowler, B.Sc (Hons), LLB (Hons), MA 
 
 
 
A thesis submitted in fulfilment of the requirements for the degree of  
Doctor of Juridical Studies 
 
School of Law 
University of Sydney 
 
2018 
 
  
 STATEMENT OF ORIGINALITY 
 
This thesis contains no material which has been accepted for the award of any other degree or diploma 
at any university or other tertiary institution and, to the best of my knowledge and belief, contains no 
material previously published or written by another person, except where due reference has been 
made in the text. I give consent to this copy of my thesis, when deposited in the University Library, 
being made available for loan and photocopying subject to the provisions of the Copyright Act (1968) 
(Cth). 
 
 
 
 
 
 
________Alexandra Fowler________ 
 
  
 ACKNOWLEDGEMENTS 
 
 
I wish to acknowledge the support of the professional staff of Sydney Law School and of Sydney 
University Library regarding research technique, as well as of the Australian Postgraduate Awards 
for vital financial support throughout the years researching and writing this thesis. 
Sincere gratitude goes to my supervisors at Sydney Law School - Professor Ben Saul, Associate 
Professor Emily Crawford, and in the initial stages, Professor Gillian Triggs. I am deeply grateful for 
their extremely helpful insight and advice, for the patience they have shown in evaluating and guiding 
repeated iterations of this work, and for keeping me focused and on track. It would simply not have 
been possible to complete this thesis without their expertise and support. 
My late father, Emeritus Professor (UNSW) Robert Thomas Fowler BSc PhD DSc (Eng), has been 
an immense source of inspiration. His quest for excellence in his academic career made an indelible 
mark on me, and it has been my desire to produce a body of work that would have made him proud.  
Sincere thanks go also to my husband Belal, who helped with the final formatting of this work and 
who has shown considerable forbearance during the countless hours I have spent at my desk. 
This thesis is dedicated to my three young daughters: Zara, Maryam and Rozhin. They have been a 
very important part of my motivation for studying; particularly so that they might understand the 
value of vision, commitment and perseverance, and be inspired to the highest levels of achievement 
in whatever they pursue in their lives. May this thesis help them and their peers inherit a more just 
world.  
 
 
---O--- 
  
TABLE OF CONTENTS 
 
ABSTRACT ......................................................................................................................................... 1 
1 VICTIM COMPENSATION FOR BREACHES OF INTERNATIONAL 
HUMANITARIAN LAW ............................................................................................................... 2 
1.1 Introduction ........................................................................................................................... 2 
1.2 Key Legal Frameworks and Issues ........................................................................................ 3 
1.3 The Practice of Wartime Indemnities Until World War II .................................................... 8 
1.3.1 The Compensation upon Defeat Model ......................................................................... 8 
1.3.2 Post-WWII German Reparation – A New Model ........................................................ 11 
1.4 History of and Developments in Normative Frameworks ................................................... 13 
1.4.1 Article 3 of Hague Convention IV 1907 – Time for Reinterpretation ......................... 13 
1.4.2 The Basic Principles (2000) ........................................................................................ 19 
1.5 Debates in the Legal Scholarship ........................................................................................ 21 
1.6 Victim Compensation in the Context of the Law of State Responsibility .......................... 25 
1.7 Diplomatic Protection.......................................................................................................... 29 
1.8 Thesis Structure ................................................................................................................... 33 
1.9 Definitions ........................................................................................................................... 35 
1.10 Thesis Methodology ............................................................................................................ 37 
2 CIVIL REDRESS IN INTERNATIONAL TRIBUNALS ............................................................ 39 
2.1 Introduction ......................................................................................................................... 39 
2.2 International Compensation Tribunals ................................................................................ 40 
2.2.1 The Iran-United States Claims Tribunal ...................................................................... 41 
2.2.2 The United Nations Compensation Commission (UNCC) .......................................... 43 
2.2.3 Ethiopia-Eritrea Claims Commission (EECC) ............................................................ 48 
2.2.4 The Conflict in Darfur, Sudan ...................................................................................... 52 
2.3 Compensation in Other Recent Conflicts ............................................................................ 54 
2.4 Civil Redress for Victims in the ICC .................................................................................. 60 
2.5 Conclusions ......................................................................................................................... 65 
3 COMPENSATION FOR WAR DAMAGE IN HUMAN RIGHTS MECHANISMS ................. 67 
3.1 Introduction ......................................................................................................................... 67 
3.2 Human Rights Obligations, and the Lex Generalis/Lex Specialis Argument ..................... 67 
3.3 The Right to an ‘Effective Remedy’ in IHRL ..................................................................... 70 
3.4 The Core Human Rights Treaties ........................................................................................ 76 
3.5 The Regional Human Rights Conventions .......................................................................... 82 
3.5.1 The European Convention on Human Rights (‘ECHR’) ............................................. 83 
3.5.2 The Inter-American Convention on Human Rights (‘IACHR’) .................................. 86 
3.5.3 African Charter on Human and Peoples’ Rights (‘ACHPR’/ ‘Banjul Treaty’) ........... 90 
3.6 Conclusions ......................................................................................................................... 92 
4 EXTRATERRITORIAL CIVIL JURISDICTION AND PROSPECTS FOR STATE 
LIABILITY ................................................................................................................................... 94 
4.1 Introduction ......................................................................................................................... 94 
4.2 Universal Criminal Jurisdiction........................................................................................... 96 
4.3 Compensation Adjunct to Criminal Proceedings: the Belgian Example ............................ 99 
4.4 Extraterritorial Civil Jurisdiction: The United States’ Alien Tort Statute ......................... 105 
4.5 Implications for the Practice of Universal Civil Jurisdiction ............................................ 114 
4.6 Observations and Conclusions .......................................................................................... 118 
5 SOVEREIGN IMMUNITY AND CIVIL CLAIMS IN DOMESTIC COURTS ....................... 122 
5.1 Introduction ....................................................................................................................... 122 
5.2 United States...................................................................................................................... 123 
5.3 Greece ................................................................................................................................ 125 
5.4 Italy .................................................................................................................................... 127 
5.5 The ICJ’s Decision in Jurisdictional Immunities of the State (Germany v Italy: Greece 
Intervening) (2012) ...................................................................................................................... 130 
5.6 Challenging Foreign State Immunity ................................................................................ 132 
5.6.1 Jus Cogens Violations ................................................................................................ 132 
5.6.2 A ‘territorial tort’ exception? ..................................................................................... 138 
5.7 Domestic Procedural Bars to Civil Claims........................................................................ 139 
5.8 Conclusions ....................................................................................................................... 140 
6 VICTIM COMPENSATION IN TRANSITIONAL JUSTICE .................................................. 143 
6.1 Introduction ....................................................................................................................... 143 
6.2 Colombia ........................................................................................................................... 145 
6.3 Peru .................................................................................................................................... 148 
6.4 Sri Lanka ........................................................................................................................... 152 
6.5 Sierra Leone ...................................................................................................................... 154 
6.6 Liberia ............................................................................................................................... 157 
6.7 Algeria ............................................................................................................................... 158 
6.8 Victim Compensation in the Shadow of International Criminal Tribunals ....................... 160 
6.8.1 Rwanda....................................................................................................................... 160 
6.8.2 Former Republic of Yugoslavia ................................................................................. 162 
6.8.3 Cambodia ................................................................................................................... 164 
6.9 Conclusions ....................................................................................................................... 166 
7 VICTIMS OF ‘COLLATERAL DAMAGE’ - THE CASE FOR NORMALISING EX 
GRATIA PAYMENTS ............................................................................................................... 172 
7.1 Introduction ....................................................................................................................... 172 
7.2 ‘Collateral Damage’ .......................................................................................................... 172 
7.3 Compensation of ‘Collateral Damage’ .............................................................................. 177 
7.4 National Regimes Compensating ‘Collateral Damage’ in Foreign Operations ................ 178 
7.4.1 Afghanistan ................................................................................................................ 180 
7.4.2 Iraq War 2003 ............................................................................................................ 184 
7.4.3 Iraq/Syria - the War Against ‘Islamic State’ .............................................................. 186 
7.4.4 Somalia / AMISOM ................................................................................................... 188 
7.4.5 Pakistan ...................................................................................................................... 190 
7.4.6 Other Theatres of Conflict, Including Libya .............................................................. 191 
7.5 Observations on the Recent Practice of Ex Gratia Payments ........................................... 192 
7.6 Can Other Areas of Law Assist the Case for Compensating ‘Collateral Damage’? ......... 194 
7.6.1 Damage to or Destruction of Property and the Law on Expropriation ...................... 195 
7.6.2 The Law of Belligerent Occupation ........................................................................... 197 
7.6.3 The ‘Martens Clause’ ................................................................................................. 198 
7.7 Conclusions ....................................................................................................................... 200 
8 FINAL OBSERVATIONS .......................................................................................................... 202 
9 BIBLIOGRAPHY ....................................................................................................................... 205 
 
 
 
 
 
 
 
1 
 
ABSTRACT 
 
Despite significant advances in human rights considerations in modern warfare, the vast number of 
civilians harmed during armed conflict never receive any compensation. Due to recent developments 
across a range of fora, there is now ample evidence that victims of violations of international law are 
the bearers of a right to redress, notwithstanding the difficulties they have faced and continue to face 
in enforcing that right. With that substantive-procedural distinction at its core, the aim of this research 
is to investigate to what extent recent instances of compensation have advanced wider opportunities 
for redress in conflict, and to identify where the international community of States needs to act to 
better secure victims’ rights in practice. 
In the context of recent international humanitarian law (IHL) and criminal law tribunals, there have 
been many occasions where political circumstances have sidelined victims’ rights. The thesis 
examines the practice of States and the jurisprudence of several human rights bodies in remedying 
IHL breaches given the substantial overlap between IHL and the international human rights law 
(IHRL) applicable during conflict. The thesis discusses the recent truncation of previously favourable 
examples of universal civil jurisdiction, and the difficulties victims still face with foreign State 
immunity. It argues that action is needed by States at both the international and national levels to 
provide a remedy for foreign plaintiffs suffering violations of jus cogens norms during war, but this 
will necessitate a re-interpretation of long-settled international practice regarding comity and 
complementarity, and new political understandings and procedures for recognising and enforcing 
foreign judgements.  
One of the circumstances where the legal right of individuals to State-based compensation has been 
most recognised is in the context of transitional justice. Again however, the focus on criminal 
prosecutions post-conflict, together with straightened economic circumstances and difficult politics, 
have often been to the detriment of this right. On the positive side, there have been greater moves in 
recent times to compensate civilians ex gratia for lawful and legally ambiguous losses. The thesis 
argues that the raised expectations of the international community and some basic commonalities in 
practice have begun to form custom in this area. It offers arguments for further progressive 
development so that these payments may be normalised, bedded down in practice and extended in 
their scope and reach. 
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1 VICTIM COMPENSATION FOR BREACHES OF INTERNATIONAL 
HUMANITARIAN LAW 
1.1 Introduction  
Despite significant advances in human rights considerations in modern warfare, the vast number of 
civilians harmed during armed conflict never receive any compensation in practice. The aim of this 
research is to examine whether civilians have a right to compensation for violations of international 
law in armed conflict; to investigate the successes and challenges in enforcing such a right; and to 
identify what may be done to advance such a right both at the international and national levels. It 
focuses on the intersecting legal regimes governing armed conflict of international humanitarian law 
(IHL), international human rights law (IHRL), international criminal law and the law of State 
responsibility.  
The thesis argues that a right of such victims to individual compensation – which was historically not 
recognised by international law – has crystallised over the last decade or two as a result of multiple 
examples of international and national-level urgings and practice. However, too many impediments 
still lie in the path of realising this right. These include restrictions on the extraterritorial scope of 
human rights treaties and States’ own extraterritorial jurisdiction, sovereign immunity (and a range 
of domestic procedural bars), and the inability to hold States accountable for compensation awards 
made against their officials. This leaves the vast majority of victims with no credible options for 
redress either at the international level or in national courts. Much more needs to be done to ensure 
workable procedural pathways so that victims can turn their legal right into reality. The thesis argues 
for action on a number of fronts particularly at the national level, with greater oversight (and 
assistance where required) by international bodies in recognition of the breach of international law 
that has occurred.  
Scholarly attention has been on compensation for violations of international humanitarian rules, but 
this thesis argues that victims of lawful attacks – ‘collateral damage’ – should be compensated too. 
The thesis examines recent practice on ex gratia payments during war noting the broad similarities 
between schemes, and the heightened expectations among local populations and the international 
community for such payments. It also notes some positive moves during 2018 to regularise such 
payments and urges more be done in this regard. It makes arguments for compensation of damage 
from lawful operations by drawing on other areas of international law (the law on expropriation of 
property, the law of belligerent occupation, as well as the Martens Clause). It also suggests that rather 
than acting as an unacceptable brake on decision-making during war, a comprehensive compensation 
3 
 
programme would foster mission success. There is therefore a need to normalise and extend current 
practice in this area in order to realise customary norms. 
1.2 Key Legal Frameworks and Issues  
An examination of the issue of victim compensation cuts across a number of fields of international 
law, and relevant practice is found at the international level, at the regional level, and also in the 
domestic law and administrative modalities of nation States.  
There is much law and practice relating to direct compensation for victims of State conduct in 
peacetime (particularly the law relating to the treatment of aliens1), but in the field of IHL “there are 
no treaty norms which explicitly and unambiguously provide for an individual right to reparation, 
including monetary compensation.”2 There are however enactments in IHL of relevance, namely 
Article 3 of Hague Convention IV 1907,3 and Article 91 of Additional Protocol I to the Geneva 
Conventions 1977.4 Both provisions appear to enshrine the principle of responsibility of States for 
violations of the laws of armed conflict, and the consequent requirement for restitution. State 
responsibility is a well-established concept in general customary international law, and the 
responsibility is owed in most cases to other States, although responsibility may be owed to third 
parties as the Articles on the Responsibility of States for Internationally Wrongful Acts (‘ARSIWA’)5 
make clear. As such there is active debate (based principally on case law regarding World War II 
(‘WWII’) violations by Germany and Japan) over whether Article 3 allows for an individual right of 
compensation, or whether it simply restates the principle of State responsibility toward other States. 
Reinterpreting the content of this provision so that it is consistent with the apparent intentions of its 
                                                 
1 For an overview of the law in this area see for example I. Brownlie, Principles of Public International Law, 
7th ed. (Oxford University Press, Oxford and New York, 2008), 521-555. 
2 R. Hofmann, “Reparation for Victims of War and Non-State Actors?”, 32 South African Year Book of 
International Law 291 (2007), 295. 
3 Convention IV Respecting the Laws and Customs of War on Land (Hague Convention IV) 1907. 
4 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims 
of International Armed Conflicts (Protocol I), 8 June 1977. 
5 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts 
(‘ARSIWA’), Report of the 53rd Session, ILC (2001), GAOR 56th Session, Supp. 10 (10 August 2001). 
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original drafters could provide the customary law rule allowing direct compensation of victims of 
IHL violations that much previous case law considered was lacking.6  
The issue of finding a procedural right to compensation (that is, individual standing) has been avoided 
in specially-constituted international compensation tribunals given that the modalities of these bodies 
have specifically envisaged claims by victims. Such tribunals have been high profile and valuable 
indications of modern international practice and expectations, but examples are few and their design 
has often been overlaid with political and strategic considerations (see Chapter 2). At the national 
level, the issue is still also beset with the old problem of sovereign immunity, as conduct by a State’s 
armed forces (or conduct which can otherwise be attributed to a State in international law) are acta 
iure imperii (‘acts of State’). The issue of standing therefore is also overlaid by a fraught legal debate 
over whether the well-established customary procedural rule of sovereign immunity (reflected also 
in national legislation in a great many States) can be upheld in the face of violations of jus cogens 
norms (such as of Common Article 3 of the Geneva Conventions7), which have been considered to 
be a higher order of customary rules.8 This debate is a pointed reflection of the continued uncertainty 
in international law over the exact content, contours and implications of the notion of jus cogens 
itself9 (see Chapter 5).  
Further complicating analysis of the domestic case law, judges have often given different reasons 
why a claimant should not succeed, and these decisions have at times been inconsistent with previous 
                                                 
6 For a discussion of a large number of such cases see C. Evans, The Right to Reparation in International Law 
for Victims of Armed Conflict (Cambridge University Press, 2012). Whether a reinterpretation of Article 3 
would be sufficient to find that the treaty provision is now “self-executing” and thus able to be enforced in 
national courts (without further implementing legislation) is a related (but different) issue; in the US context 
see for example C. Vázquez, "The Four Doctrines of Self-Executing Treaties" 89 American Journal of 
International Law 695-723 (1995). 
7 On Common Article 3’s customary status, see Case concerning Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ Reports 114 (27 June 1986). Also J. 
Henckaerts, “Study on Customary International Law: A Contribution to the Understanding and Respect for the 
Rule of Law in Armed Conflict”, 87(857) International Review of the Red Cross 175 (2005), 187. Regarding 
its status as jus cogens, see V. Chetail, “The Contribution of the International Court of Justice to International 
Humanitarian Law”, 85/850 Review of the International Red Cross and Red Crescent Societies 235 (2003), 
250-251. 
8 Prosecutor v Furundzija (Anto), Case No IT–95–17/1 (ICTY, 10 December 1998); 121 ILR 213 (paras 153-
154). 
9 Report of the International Law Commission, 66th Session (2014), A/69/10, “Annex: Jus Cogens”. Also E. 
de Wet and J. Vidmar (eds.), Hierarchy in International Law: The Place of Human Rights (Oxford University 
Press, 2012).  
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decisions in the same courts, or the result of issues specific to the interaction between international 
law and that State’s constitution and legal system. Courts have often also invoked purely domestic 
bars to jurisdiction to deny victims standing (such as forum non conveniens, or in the case of an action 
by a victim against their State of nationality in that State’s courts, a range of State immunity responses 
and/or national security doctrines). It is therefore difficult to describe all relevant national practice 
within one coherent legal framework.  
The practice of direct compensation for victims of State conduct during armed conflict is in fact a 
relatively recent phenomenon. Throughout much of history, compensation for civilian losses incurred 
during international armed conflict was considered a matter for the State of nationality to negotiate 
through peace treaties and other agreements at the conclusion of conflict. Even in recent years, there 
have been notable examples of instances where compensation has been paid to individual victims, 
but this has only been as a result of the victim’s State of nationality exercising its right of diplomatic 
protection (see Chapter 1 below). Rather than being at the whim of their parent State, for victims to 
be able to realise their right to a remedy directly and on their own behalf, mechanisms need to be 
established whereby the State has a minimal or no role in the compensation process (except perhaps 
a purely administrative one where there has been mass abuse, as in the case of the UN Compensation 
Commission (UNCC; see Chapter 2).  
IHL regarding victim compensation has clear links to developments in the field of international 
criminal law. Of particular mention is the International Criminal Court, whose mandate under the 
Rome Statute allows reparation awards for victims (Article 75) and provides the assistance of the 
Trust Fund for Victims (Article 79) for this purpose. The number of cases which make it to this forum 
has been very small, and the number considered suitable for reparation awards even smaller. As such, 
greater usage of universal jurisdiction is an area of considerable potential in bringing justice to more 
victims.10 Universal jurisdiction is applicable in international law for crimes which are of the most 
serious in nature such as to give rise to an obligation erga omnes; that is, all States are said to have 
an interest in their enforcement. War crimes amounting to ‘grave breaches’ of Geneva Convention 
                                                 
10 See the comments of Mary Robinson (former High Commissioner for Human Rights) in “Foreward” to The 
Princeton Principles on Universal Jurisdiction (Program in Law and Public Affairs, Princeton University, 
2001), 15-16. 
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IV11 give rise to universal jurisdiction, and all States must have processes in their national laws to 
prosecute or extradite accused persons.12  
Of course, criminal justice will not lead to civil compensation unless States are able to extend their 
jurisdiction to provide for awards of compensation within those criminal cases, or to allow separate 
civil actions on the basis of universal jurisdiction (Chapter 4). If it is the former that is implemented, 
this of course implies that the only violations of IHL which could be compensated are those 
amounting to ‘grave breaches’ of the Geneva Conventions (a very high threshold to meet and limited 
to international conflicts). On the other hand, separate civil actions could conceivably allow ‘lesser’ 
and/or different war crimes to be compensated in national courts, as there is no law dictating that the 
same rules of universal jurisdiction should apply to civil cases in the same way as in the criminal 
sphere.  
In either case, there are a number of legal difficulties which must be overcome: the immunity of 
officials, the thorny issue of proceedings in absentia, and the probable indigence of the defendant. 
The last issue will subvert any progress made on the former two unless it becomes possible to spread 
payments of compensation awards between the defendant and the State for whom they acted. 
Although this might be difficult conceptually for awards made in criminal cases (given that there is 
no notion in international law of the criminal guilt of a State13), it may be more straightforward in 
civil cases where the notion of criminal guilt does not arise. The State in which the case is heard 
would in most instances have a large role to play in negotiating the payment of awards by the 
defendant’s parent State, which goes against the notion of putting the compensation process back into 
the hands of individuals.  
It should be borne in mind also that war crimes are internationally wrongful acts. “Serious breaches 
of peremptory norms of general international law” may be brought to account by any State under 
Article 48 of ARSIWA. Although the expression ‘peremptory norms’ is not expressly defined in the 
Articles, the basic rules of IHL would be of this character14 given that Common Article 3 of the 
                                                 
11 Geneva Convention IV, Articles 146-147. 
12 Geneva Convention IV, Article 146. 
13 Prosecutor v Blaskic (Tihomir), Case IT-95-14-AR 108bis, 110 ILR 688 (1997), para 25 (698). 
14 D. Harris and S. Sivakumaran, Cases and Materials on International Law (Thomson Reuters, London, 8th 
ed. 2015), 455-456. The ICJ referred to the basic rules of IHL as “intransgressible” in character in Legality of 
the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Reports 226, para 79 (257). 
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Geneva Conventions has customary status and is most probably also jus cogens.15 That said, the 
Article 48 mechanism has never yet been used in this way, so its usefulness in this context is purely 
theoretical. In any case, it is most doubtful whether any of the reparation paid could be distributed to 
victims even if the claiming State was so minded (particularly victims who are in the territory of the 
responsible State). 
The law related to compensation for IHL breaches has a very clear intersection also with IHRL, given 
the applicability of human rights norms during conflict.16 The key human rights standards of most 
relevance in the IHL context exist in several well-ratified international human rights treaties, have 
entered into settled customary IHRL, and are applicable during peacetime and during war and in both 
international and non-international armed conflicts. Many key IHL rules have a close equivalent in 
IHRL, and a number of cases brought in national courts for compensation for wartime acts has been 
based on IHRL rather than IHL, given the definitive framework provided by the human rights treaties, 
and the lack of corresponding IHL for a in which to make claims. Reparation for violations of 
international law can take many forms, and financial compensation is only one such form. There is 
rich case law in IHRL fora - the Inter-American Court of Human Rights (see Chapter 3.5.2) being of 
particular note - dealing with financial compensation (including the notion of aggravated damages 
for egregious violations of rights), restitution, the provision of health and social benefits for victims 
and their families, and satisfaction (such as apologies, memorialisation and the like). Indeed, 
collective reparation for affected communities, even when described as compensation, is often less 
about a payment to recognise the ‘wrongfulness’ of the act than it is about economic/community 
reconstruction. Financial compensation for individuals is thus only one aspect of a much larger 
reparation picture.  
Lastly, it is important to remember that, legalities aside, the issue of victim compensation operates in 
the real-world environment in which civilian redress is but one call on the State’s attention, 
particularly for States emerging from violent civil conflict. Financial compensation for individuals 
has often conflicted with other political and economic imperatives, particularly the needs for a 
criminal justice process, the reconstruction of key infrastructure, the elimination of the social and 
political conditions which brought about the conflict, and often the reintegration of opposition fighters 
                                                 
15 See note 7 above. 
16 Nuclear Weapons Advisory Opinion, op. cit. (note 14), para 25 (240); Advisory Opinion on the Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territories (ICJ, 9 July 2004), para 
106. 
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into society. In many instances international donor assistance is needed to make any sort of reparation 
programme feasible, the amount of which will impact the scope of the programme and compensation 
sums paid. All these issues present significant challenges in a donor-weary and otherwise distracted 
world. 
1.3 The Practice of Wartime Indemnities Until World War II 
1.3.1 The Compensation upon Defeat Model 
Throughout the 19th century a State paid compensation only if it was defeated in armed conflict. War 
reparation was whatever sum the victor State(s) could force upon the vanquished to compensate for 
their war losses such as the cost of their military campaigns, damage to their economy and physical 
infrastructure, and deaths and injuries of their nationals. For example in the 19th century following 
Greece’s defeat in the Crimean Wars (1853-54), it was forced to pay an indemnity to the Ottoman 
Empire.17 Following Turkey’s defeat in the Russo-Turkish War of 1877-78, it was forced to pay an 
indemnity to Russia.18 When Prussia won the Franco-Prussian war of 1870-71 it demanded France 
pay a war indemnity of 5 billion francs19 (and occupied a large portion of French territory until it was 
paid). Following its defeat in the Sino-Japanese War of 1894, China was forced to pay an indemnity 
of the equivalent of £25 million.20  
The lump sums paid were often loosely calculated and inflated and included a punitive element21 if 
the victor State considered that the vanquished had acted in an egregious manner (politically or 
militarily), and/or any additional sum that the victor considered appropriate. An example was the 
Prussian Finance Minister von Camphausen’s comment following Prussia’s victory over France in 
1871: 
The German nation had after all suffered so many additional losses in blood and material 
goods which are beyond all accounting that it is entirely justified to assess the price of the war 
                                                 
17 C. Ponting, The Crimean War: The Truth Behind the Myth (Random House, 2011), 61. 
18 A. Holland, Russia and its Rulers 1855-1964 (ATH: OCR A Historical Themes, Hachette UK, 2010). 
19 A. Taylor, Bismarck: The Man and Statesman (Hamish Hamilton, London, 1955), 155. 
20 J. Sisemore (Maj.), The Russo-Japanese War: Lessons Not Learned (Pickle Partners Publishing, 2015), 6. 
21 Punitive damages are not permitted under modern international law; N. Jorgensen, “A Reappraisal of 
Punitive Damages in International Law”, 68(1) British Yearbook of International Law 247 (1998). 
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generously and in addition to the estimated sum to demand an appropriate surcharge for the 
incalculable damages.22 
The lump sums payable sometimes did include a reckoning of the costs of damage (however flawed 
or inflated) for the injuries and losses of nationals. For example, following its defeat in the Boxer 
Rebellion in 1900, China was forced to pay an indemnity of over USD330 million to the various 
victor States for their estimates of their military expenses, property loss and damage to individual 
citizens.23 While it is conceivable that victor States could have used some war reparation to grant 
compensation payments to their nationals (or even funded payments out of their own national 
budgets), there are no reported examples of such. Reparation was generally used not to address 
violations of law, but to finance national economic reconstruction and/or other concerns of the State.24 
Another common form of war reparation in conflicts of the 19th century was conceding parts of 
territory or colonial possessions to the victor (often in tandem with an indemnity).25  
A consequence of the reparation-upon-defeat model was that a victor State was under no obligation 
to pay any reparation to the vanquished, even if they had caused widespread losses. It may however 
have sought to influence the latter’s political and economic life so it fell within the former’s sphere 
of influence, and to the extent that this built or rebuilt State institutions it may have assisted the latter’s 
recovery post-conflict.26 
Even in the early 20th century, the historical norm remained that responsibility of the State arose 
upon defeat, and war indemnities were payable only by the vanquished. For example, the Japanese 
attempted to extract a large indemnity from Russia for the latter’s defeat in the Russo-Japanese War 
of 1904-5 (but dropped this demand at the last minute and in the Treaty of Portsmouth settled for half 
                                                 
22 J. Steinberg, Bismarck: A Life (Oxford University Press, 2011), 309. 
23 These payments were eventually returned; see B. Elleman, Diplomacy and Deception: The Secret History 
of Sino-Soviet Diplomatic Relations 1917-1927 (M.E. Sharpe, 1997), 147-148. 
24 For example, the Prussian State Ministry intended 95% of the reparation from France for the army; Steinberg, 
op. cit. (note 22). 
25 See for example R. Muir, Britain and the Defeat of Napoleon 1807-1815 (Yale University Press, 1996), 4, 
5, 176-177, 313; D. Lieven, Russia Against Napoleon: The Battle for Europe, 1807 to 1814 (Penguin UK, 
2009), Chapter 14.  
26 The United States and Russia’s return of their shares of the Boxer indemnity was to further their own 
respective foreign policy interests; Elleman, op. cit. (note 23).  
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of the island of Sakhalin and other concessions).27 At the end of WWI, Article 231 of the Treaty of 
Versailles 1919 made Germany responsible for all the damages that arose out of the war. While 
Germany was held morally liable for all damage, realistically it was unable to pay such a huge sum, 
so it was held liable for civilian damage only, a sum of 132 billion gold marks (USD33 billion). It 
paid 21 billion gold marks before the payment of reparation was suspended in 1932.28 Austria and 
Hungary were also required to pay reparation, but due to their dire financial situations after the war 
(to which their substantial territorial losses had contributed) little-to-no reparation was paid. 
Similarly, Turkey escaped making payments because it had little of a functioning economy at war’s 
end and had suffered extensive territorial losses.29 Bulgaria was also forced to pay reparation, 
although the amount was reduced and then cancelled.  
This practice continued until the mid-20th century. Following its defeat in WWII Japan was held 
responsible in the San Francisco Peace Treaty 1951 for reparation to the Allied Powers for the damage 
and suffering caused by its forces. The US administered several removals of capital goods from Japan 
(the last of these occurred in 1949, and it renounced further claims in 1951). Separately, Russia seized 
a number of Japanese assets in Manchukuo.  At this time Japan entered into negotiations with over 
50 individual States and concluded a series of bilateral agreements on the topic of reparation, 
including long-term economic aid and development loans.30 Under the Paris Peace Treaties 1947 Italy 
made a series of reparation payments. Reparation was also paid by Hungary, Bulgaria, Romania and 
Finland.31 Although there were many references in the agreements made by these former Axis powers 
to compensating civilian damage - and indeed sums to cover this damage were included in the final 
bill - payments were clearly demanded with reference to responsibility ad bellum. That is, legal 
responsibility rested with the vanquished state because it had committed an illegal act of aggression 
                                                 
27 G. Jukes, The Russo-Japanese War 1904-1905, Osprey Guide Series (Bloomsbury Publishing, 2014), 
“Conclusion and Consequences: Witte Woos the US Public”; also  https://history.state.gov/milestones/1899-
1913/portsmouth-treaty. 
28 A. Hall, “Germany ends World War One reparations after 92 years with £59m final payment”, Daily Mail, 
29 September 2010. See also S. Marks, "The Myths of Reparations", Central European History (Cambridge 
University Press, 1978), 231-255. 
29 Marks id., 234-235. 
30 M. Ishikida, Toward Peace: War Responsibility, Postwar Compensation, and Peace Movements and 
Education in Japan (iUniverse, 2005), 19-27.  See also R. Brunette and G. Francis, The San Francisco Peace 
Treaty: The Cold War and the Peace Process: Supplement (Institute for International Studies, Stanford 
University, 2001), 23-26. 
31 A. Cairncross, The Price of War: British Policy on German Reparations (Blackwell, New York, 1986). 
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by starting the war and had therefore caused the destruction for which compensation was being 
claimed, not primarily because it had violated the rules of war in bello. These payments were, 
moreover, made directly to the relevant States and not to individual victims.32  
1.3.2         Post-WWII German Reparation – A New Model 
The case of post-WWII Germany was however different, as it represented the first instance of 
reparation being made to individual claimants, and it deserves detailed examination. Following its 
defeat in WWII, Germany was required to pay reparation in accordance with the terms of the Potsdam 
Agreement 1945 that had been made between the victorious Allies. This took mainly the form of 
manufacturing equipment totalling USD23 billion, which was transferred from the zones under the 
administration of Western Allies to the Soviet Union, as well as the transfer of raw materials from 
the Soviet zone to the Western Allies.33 The question of reparation was not finalised at Potsdam (in 
large part the result of deep disagreements between the Allies over the economic integrity of post-
war Germany), and so securing further reparation was a matter of whatever each Allied power could 
extract from their zone of occupation (that is, war cost claims in the traditional sense)34. There was 
furthermore a heavy emphasis by the Allies on the restitution of property to German nationals; the 
claims of non-German Allied nationals were left to their respective States to pursue as bulk State 
claims in the Paris Peace Treaties 1947 (where reparation to Greece, Poland and a small sum to 
Yugoslavia and others were agreed). These claims were again State-centric, although they did include 
components to account for losses incurred by civilians.35 
There was little attention paid at first to the issue of reparation for displaced and stateless persons, 
many of whom were Jewish and went to start new lives in the Jewish areas of Palestine (particularly 
upon the formation of the State of Israel). However, the requirement for post-war Germany to award 
direct compensation for loss of life, liberty, health and prospects for such persons was, after 
significant lobbying of US authorities, integrated into the new constitution of West Germany.36 Under 
                                                 
32 R. Buxbaum, “A Legal History of International Reparations”, 23 Berkeley Journal of International Law 314 
(2005), 317-318. 
33 See https://history.state.gov/milestones/1937-1945/potsdam-conf.  
34 Buxbaum, op. cit. (note 32), 322-324. 
35 Id., 330-335; K. Heilig, “From the Luxembourg Agreement to Today: Representing a People”, 20 Berkeley 
Journal of International Law 176 (2002), 178. Also A. Gibbs, “Who still owes what for the two World Wars?”, 
CNBC, 18 March 2015. 
36 Buxbaum, op. cit. (note 32), 318. 
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the ensuing Luxembourg Agreement and Protocols 1952, Germany agreed to pay DM3 billion to the 
State of Israel in the form of goods and services (in order to meet the costs of absorbing these persons) 
and DM450 million to the newly-established Jewish Claims Conference (JCC), to be used to support 
JCC programmes to benefit Jewish victims globally. It also agreed to set up a comprehensive 
programme to compensate victims directly.37 In order to give effect to the latter obligation, West 
Germany passed a series of domestic laws establishing government funds for various categories of 
Nazi-era victims, which became known as Wiedergutmachung reparation.38  
According to Heilig, the reparation programme agreed at Luxembourg was the largest, most 
comprehensive reparation programme ever implemented39, at least by a single State. A total of 
USD70 billion in reparation has been paid since 1952 to over 800,000 victims, and the programme is 
ongoing.40 Furthermore, as argued by Buxbaum, it signalled the beginning of a new trend in post-war 
reparation, under which the previously State-centric reparation process practiced almost invariably 
until World War II was forever transformed, allowing the possibility for the first time for persecuted 
individuals to claim direct redress for harms suffered.41 Its novelty in this respect was recognised both 
at the time and in hindsight.42  
From the Western Allies’ perspective it appears that this reparation process was motivated by notions 
of morality or guilt which had earlier informed the approach toward Germany in the Treaty of 
Versailles, and which had been heightened by the sheer scale of the devastation and suffering caused 
by the Nazi regime.43 From the German perspective, the ensuing reparation regime appeared to have 
been mandated by post-war requirements imposed upon Germany (Judt recalls evidence that only 
around one-third of Germans felt a sense of collective responsibility toward the Jews at the time the 
                                                 
37 Heilig, op. cit. (note 35), 180. 
38 Literally, “making the good again”; T. Judt, Postwar: A History of Europe Since 1945 (Penguin, 2006), 271. 
39 Heilig, op. cit. (note 35), 180. 
40 See www.claimscon.org/about/. 
41 Buxbaum op. cit. (note 32), 314, 317. Note that most redress is in practice claimed through the Jewish Claims 
Conference, which the German government has recognised as responsible for distribution of funds allocated. 
Some categories of claims do however need to be claimed directly from the German government; 
www.claimscon.org. 
42 Heilig, op. cit. (note 35), 180.  
43 Buxbaum op. cit. (note 32), 319-320. 
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newly-formed (West) German Parliament was considering reparation legislation44) rather than 
explicit IHL requirements. Additionally, practicality was also a factor, as (West) Germany was able 
to benefit both politically and economically from the reparation, which allowed it to re-enter the 
international arena with a sense it was righting its wrongs, and thus to re-establish ties with key 
political powers and economies.45 As such, there is insufficient evidence that the reparation regime 
was the result of requiring the defeated German State to adhere to an accepted international law 
obligation of redress. Even so, as will be seen below, the new model had far-reaching implications. 
1.4   History of and Developments in Normative Frameworks  
1.4.1 Article 3 of Hague Convention IV 1907 – Time for Reinterpretation 
From the above it appears that it was only in the post-WWII era did the notion of direct reparation 
for individuals harmed during war see any implementation in practice (although there had been, at 
least since the 19th century, a rich and established history of direct reparation and arbitral decisions 
to address peacetime wrongs, particularly those committed against aliens46). The legal framework 
underpinning reparation for wartime acts has however existed in international humanitarian treaty 
law since the beginning of the 20th century, that is, nearly 50 years beforehand. Moreover, this legal 
instrument, the Hague Convention IV 1907, was the first international treaty regulating armed conflict 
to attract widespread ratification. Its Article 3 has been of notable significance as it introduced the 
notion of State responsibility for violations of rules of the Convention, that is, of the laws of war in 
bello. It reads as follows: 
A belligerent party which violates the provisions [of the Regulations on Land Warfare 
annexed to the Convention] shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committed by persons forming part of its armed forces. 
The negotiating history of Article 3 has given rise to significant dispute over its meaning and 
implications, particularly over the issue of whether it envisaged claims from individuals or it had only 
an inter-State application. The German delegation to the Second Peace Conference in The Hague had 
                                                 
44 Judt, op. cit. (note 38). 
45 A. Colomonos and A. Armstrong, “German Reparations to the Jews after WWII: A Turning Point in the 
History of Reparations” in P. de Grieff, The Handbook of Reparations (Oxford Press, 2006). 
46 R. Lillich, “The Current Status of the Law of State Responsibility for Injuries to Aliens” (Chapter 1) in R. 
Lillich (ed.), International Law of State Responsibility for Injuries to Aliens (University Press of Virginia, 
1983), 1. 
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proposed the new text, explaining that as a commander must follow international law, so should those 
further down the chain of command. As such, Germany was seeking to extend to the law of nations 
the principle of private law by which a master is responsible for the acts of his subordinates or 
agents.47 Germany’s original draft was as follows: 
ARTICLE 1 
A belligerent party which shall violate the provisions of these Regulations to the prejudice of 
neutral persons shall be liable to indemnify those persons for the wrong done them. It shall be 
responsible for all acts committed by persons forming part of its armed forces. The estimation 
of the damage caused and the indemnity to be paid, unless immediate indemnification in cash 
has been provided, may be postponed, if the belligerent party considers that such estimate is 
incompatible, for the time being, with military operations. 
ARTICLE 2 
In case of violation to the prejudice of the hostile party, the question of indemnity will be 
settled at the conclusion of peace.48 
The Report of the Second Commission (which had considered the amendment) of The Hague Peace 
Conference (1907) noted, “[t]he principle of the German proposition did not meet with objection”.49 
The only debate on the new provision had been over the distinction between the timing of claims by 
neutral and enemy victims. The military delegate of Germany had clarified that no difference 
regarding legal entitlement was meant by the different wording in the two articles: “[i]n both cases, 
it was said, there is a violation of rights and, at least as a rule, the reparation should be the same”, and 
that “the text proposed [had] no other purpose than to regulate the method of paying the 
indemnities”.50 In addition, in the final Plenary meeting of the Conference this provision was clearly 
described as a “right to an indemnity in case of violation of the ... regulations” and that “...[t]he 
                                                 
47 Report of the 2nd Commission, 1st sub-commission, 4th session (31 July 1907) in The Proceedings of The 
Hague Peace Conferences: Translation of the Official Texts (Carnegie Endowment for International Peace, 
Oxford University Press, New York, 1920), 101. 
48 Volume iii, 2nd Commission, Annex 13; ibid. 
49 Report of the 2nd Commission, 1st sub-commission, 4th session, op. cit. (note 47), 101. 
50 Id., 102. 
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obligation rests upon the Governments themselves.”51 Ultimately the Conference decided to shorten 
the provision so the final Article 3 made no mention of enemy or neutral victims or any distinction 
between them. Even so, individuals (neutral and enemy) had been forefront in the minds of all the 
delegations during discussion.52  
This history has given rise to intense debate about the legal implications of Article 3 (Article 91 of 
Additional Protocol I to the four Geneva Conventions (applicable to international armed conflicts) is 
in near identical terms). In a notable 1991 article Kalshoven argued that from its construction/internal 
logic and negotiating history (particularly the intent of the German delegation and the concurrence in 
this principle by all delegates) “it appears entirely justified to regard enemy and neutral civilians as 
the sole intended beneficiaries of Article 3”, and that the Article is “unmistakably designed to enable 
these people to present their bills directly to the State either during or after the war”.53 This position 
was bolstered by Lewis’ observations on some of the motivations of the German delegation54, which 
suggest the provision was intending to do more than simply re-state the notion of inter-State 
responsibility, at least for small-scale encounters - “events involving direct personal contact between 
offender and victim, rather than impersonal, large-scale military operations such as a long distance 
bombardment, where the victim does not get to know the identity of the offender”.55 Size of the 
encounter aside, Greenwood and David have made similar arguments to those of Kalshoven.56 
Indeed, the law of State responsibility has never excluded the possibility of legal consequences 
between the State responsible and persons or entitles other than another State.57 Article 33(2) of 
ARSIWA (which restates much of the law of State responsibility) states clearly that the text was 
                                                 
51 Record of the 10th Plenary Meeting (17 October 1907), The Proceedings of The Hague Peace Conferences: 
Translation of the Official Texts (Carnegie Endowment for International Peace, Oxford University Press, New 
York, 1920), 575. 
52 See Report of the 2nd Commission, 1st sub-commission, 4th session, op. cit. (note 47). 
53 F. Kalshoven, “State Responsibility for Warlike Acts of the Armed Forces: From Article 3 of Hague 
Convention IV of 1907 to Article 91 of Additional Protocol I of 1977 and Beyond”, 40 International and 
Comparative Law Quarterly 827 (1991), 832. 
54 M. Lewis, The Birth of the New Justice: The Internationalization of Crime and Punishment 1919-1950 
(Oxford University Press, 2014), 18. 
55 Kalshoven, op. cit. (note 53), 834. 
56 Expert Opinion of F. Kalshoven, E. David and C. Greenwood, in H. Fujita, I. Suzuki and K. Nagano (eds.), 
War and Rights of Individuals: Renaissance of Individual Compensation (Nippon Hyoron-sha, Tokyo, 1999). 
57 ARSIWA, op. cit. (note 5), Commentary to Article 28. 
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adopted “without prejudice to any right arising from the international responsibility of a State which 
may accrue directly to any person or entity other than the State”. This suggests first that there may be 
cases where individuals are the ultimate beneficiaries of international rules and thus the holders of 
corresponding rights58, and second that an obligation to pay compensation for violations of those 
rules, in accordance with the principles of State responsibility, may exist toward individuals.59  
There is however no mention in Article 3 of Hague Convention IV (or Article 91 of Additional 
Protocol I) of to whom reparation is to be made - to the individuals who suffered the violation, or to 
the State (in its own right or on behalf of its injured nationals). Hague Convention IV does not provide 
a clear mechanism for settling disputes over violations of the Regulations or for providing rules for 
presenting claims. The Conference may simply have considered that enshrining procedural rules was 
not necessary as appropriate rules would develop with future usage, or it could simply have been an 
oversight (nowhere in the record of Conference proceedings60 is there any discussion of procedure 
for claims). In either case, procedure is distinct from liability, and the lack of the former does not 
detract from the existence in law of the latter.  
As an aid to the interpretation of treaty provisions such as Article 3 (or Article 91), recourse could be 
made to the Vienna Convention on the Law of Treaties 1969.61 Yet this document is inconclusive in 
shedding light on the proper interpretation of the provision. In particular, Article 31 of the Vienna 
Convention provides that the text of a treaty be interpreted in the light of its ordinary meaning in the 
context of its object and purpose, and any relevant rules of international law62 (such as the traditional 
law of State responsibility) be taken into account. Certainly, the law of State responsibility 
(particularly regarding the treatment of aliens) which Article 3 (and Article 91) appear to enshrine 
has long been an inter-State matter, and the wording of its text is in accordance with traditional 
                                                 
58 ARSIWA, op. cit. (note 5), Commentary to Article 33; also M. Frulli, “When are States Liable toward 
Individuals for Serious Violations of Humanitarian Law”: The Markovic Case”, 1 Journal of International 
Criminal Justice 406 (2003), 415. 
59 E. Schwager, “Compensation for Victims of an Armed Conflict”, 4 Chinese Journal of International Law 
417 (2005), 420 (referencing M. Sassoli, “State Responsibility for Violations of International Humanitarian 
Law”, 84 IRRC 401 (2002), 418). 
60 The Proceedings of The Hague Peace Conferences: Translation of the Official Texts (Carnegie Endowment 
for International Peace, Oxford University Press, New York, 1920). 
61 Vienna Convention on the Law of Treaties, adopted by the General Assembly on 22 May 1969, entered into 
force 27 January 1980. 
62 Article 31(3)(c). 
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understandings of that rule. As noted at Nuremburg, “[t]he rules of land warfare expressed in the 
Convention [IV] undoubtedly represented an advance over existing international law at the time of 
their adoption”63, so if the drafting intention had been to depart from past practice by empowering 
individuals, then it would make sense that this would have been expressly mentioned in the treaty’s 
wording.  
On the other hand, Article 32 allows recourse to the travaux, which suggests (above) that not only 
was the provision about extending the principle of agency law to armed forces in conflict, but also 
that claims by injured individuals were envisaged; there was no mention at all of claims by States 
during that discussion. Of course, the Vienna Convention was concluded many years after Hague 
Convention IV, and there is doubt about whether Articles 31 and 32 of the former reflect customary 
principles in use in the early part of the 20th century when the latter came into being. In the Case 
Concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal), the ICJ considered that 
Articles 31 and 32 “may in many respects be considered a codification of existing customary 
international law on the issue”64, but as Zemanek points out, it is not clear whether the Court was of 
the view that the customary law existed before the Convention and was codified in it, or whether it 
had in fact been generated by it.]65  
Not only are wording and intentions important in the interpretation of treaty provisions, but how these 
provisions are put into practice by States is critical.66 The lengthy past practice of payments of war 
indemnities by defeated States to victor States is cogent evidence of practice at least until World War 
II. It may be argued that had Article 3 intended a new approach to the issue of reparation then this 
new approach would have appeared in some State practice, at least among Hague Convention IV 
States parties. Instead, there was no change in traditional State practices in this respect in the conflicts 
of the early 20th century after Hague Convention IV came into effect. However, there were few 
examples in that period from which to draw firm conclusions, and perhaps the all-encompassing 
nature of the two world wars meant much larger strategic and political considerations inevitably came 
                                                 
63 The Law Relating to War Crimes and Crimes Against Humanity, Judgment of the International Military 
Tribunal for Germany at Nuremburg, available at: http://avalon.law.yale.edu/imt/judlawre.asp. 
64 Case Concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal), [1991] ICJ Reports 53, 
69-70 (para 48) 
65 K. Zemanek, “Introductory Note on the Vienna Convention on the Law of Treaties”, United Nations 
Audiovisual Library of International Law, available at: legal.un.org/avl/ha/vclt.html. 
66 Article 31(3)(b). 
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to the forefront. Even if so, the extensive German reparation programmes aimed directly at victims 
of Nazism after WWII indicated a very different approach to the issue was now taking root, 
particularly in the context of mass persecution. Hence, while not evident in State practice before 
WWII, the sentiment in Article 3 of Hague Convention IV (and mirrored later in Article 91 of 
Additional Protocol I) may have since developed an individual reparation focus (which corresponds 
to the original intent of the provision). Parallel developments in closely related fields during the post-
WWII era assist this interpretation, as argued below. The implementation of Wiedergutmachung in 
the post-WWII years coincided with a substantially increased focus in general on the status of the 
individual in international law. Firstly, concern to address the behaviour of States during war led to 
the negotiation and widespread adoption of the seminal Geneva Conventions 1949. Although the 
focus of that activity was on updating and extending IHL and not on securing individual rights per 
se, the motivation underpinning these documents - which was particularly reflected in Geneva 
Convention IV regarding the protection of civilians – continued into a new era of rule-making in 
human rights. The Universal Declaration of Human Rights (1948) was the first notable post-war 
document attesting to the inherent rights of the individual. A significant number of human rights 
treaties have been concluded in the years since, recognising the inherent rights of human beings in 
various respects, and requiring States to ensure individual victims of human rights violations have 
direct rights in their national law to pursue redress.67 There may be further recourse to regional human 
rights bodies. This rule-making and State practice in accordance with it has seen many of these rules 
develop also into norms of customary IHRL (see Chapter 3). 
In addition, developments in international criminal law over the last three decades have opened the 
way for victims of war crimes and crimes against humanity to achieve some measure of justice by 
seeing those most responsible being held to account. While the International Criminal Tribunal for 
Rwanda and the International Criminal Tribunal for the Former Yugoslavia significantly constrained 
victim participation in the court process and did not contain any mechanism for repairing victims 
(apart from allowing convictions to be utilised in subsequent civil actions in national courts), their 
work paved the way for the International Criminal Court. The Statute of the International Criminal 
Court (‘ICC’) 2008 (‘Rome Statute’)68 contains several provisions including victims in proceedings 
                                                 
67 For example, Article 2 of the International Covenant on Civil and Political Rights 1966 (‘ICCPR’) requires 
States to ensure an ‘effective remedy’ for victims in their national law. 
68 UN General Assembly, Statute of the International Criminal Court (ICC) (the ‘Rome Statute’) 
A/CONF.183/9 of 17 July 1998. 
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and furthering victims’ rights, including the right to petition the court to award direct compensation 
(see further Chapter 2). 
At the national level, many States provide compensation to their nationals who are victims of violent 
crimes, and there has been a recent flood of legislation detailing State assistance for victims of 
terrorism, both domestic and overseas.69 The European Convention on the Compensation of Victims 
of Violent Crimes 198370 is the European response to these issues.71 Following on from this, in 1985 
the UN General Assembly adopted Resolution 40/34: the Declaration of Basic Principles of Justice 
for Victims of Crime and Abuse of Power.72 Most of this document refers to regular crimes, but its 
Part B deals with human rights abuses and contains a recommendation that States provide such 
victims with remedies, including compensation (through for example the establishment of national 
compensation funds).  
1.4.2 The Basic Principles (2000) 
A landmark development was the drafting by the Commission on Human Rights (CHR) of the Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 
of International Human Rights Law and Serious Violations of International Humanitarian Law 
(2000) (‘Basic Principles’), based on prior work by van Boven73 and by Special Rapporteur 
Bassiouni.74 The Basic Principles were endorsed by the General Assembly in Resolution 60/147 in 
2005.75 In the General Assembly they were adopted without a vote, but in the CHR the vote had been 
unanimous (40-0 with 13 abstentions) with over 40 States expressing their support by co-
                                                 
69 For the Australian example of compensation for victims of overseas terrorist acts, see Social Security 
(Australian Victim of Terrorism Overseas Payment) Principle 2013 (the scheme is administered under the 
Social Security Act (1991) (Cth)). Compensation for victims of domestic terrorism or other violent crimes falls 
under the responsibility of each individual Australian state. 
70 Concluded at Strasbourg on 24 November 1983. See also Explanatory notes on the Convention. 
71 See “The Council of Europe and Terrorism: Scene and Conventions”, available at: http://euromed-
justiceii.eu/files/repository/20100713110938_2COE2007.CouncilofEuropeandtherrorismsceneandConventio
ns.doc.pdf.  
72 UNGA Resolution A/RES/40/34 (29 November 1985). 
73 UN Doc E/CN 4/Sub 2/1993/8 (2 July 1993). 
74 UN Doc E/CN 4/2000/62 (18 January 2000). 
75 Adopted at the 64th plenary meeting on 16 December 2005: UN Doc A/RES/60/147 (21 March 2006). It had 
been adopted earlier by the CHR in Resolution 2005/35 (13 April 2005) and by the Economic and Social 
Council in Resolution 2005/30 (25 July 2005).  
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sponsoring76, and in ECOSOC the vote had been 38-0 with 5 abstentions.77 The Preamble to the Basic 
Principles emphasises that it does not entail new international or domestic obligations, but only that 
it identifies mechanisms, modalities, procedures and methods for the implementation of existing legal 
obligations, and that honouring victims’ rights to remedy and reparation reaffirms international law 
in the field. It thus purports merely to be declaratory of existing customary IHRL and customary 
IHL78, and to develop guidelines to assist States in implementing their obligations. Kamminga has 
thus called it “a codification of the rights of victims of gross violations of human dignity”79, and 
Bassiouni “an international bill of rights for victims”.80 The Basic Principles calls on States to respect, 
to ensure respect and to implement each body of law (IHRL and IHL), including the obligation to 
provide victims of violations with effective remedies such as reparation (Principles 3(c), 3(d) and 11), 
and to ensure access to justice in their national law (Principle 12 contains several recommendations 
in this regard). While Principle 15 requires the State to provide remedies for victims for acts or 
omissions which can be attributed to it, Principle 18 says full and effective reparation “should” be 
provided to victims, including compensation (Principle 20). It also states that States “should 
endeavour” to establish national funds for reparation in the event those responsible for the violations 
are unable to unwilling to meet their obligations (Principle 16). As such, the text of the document 
indicates a mix of obligations and recommendations as to how they are to be carried out in national 
law. 
Although there had not been a vote in the General Assembly, the CHR and ECOSOC results clearly 
show broad, even enthusiastic, endorsement in some key international fora of the concept that direct 
reparation for victims of (human rights and) IHL violations is an obligation on States, and that they 
must develop mechanisms to realise it, at least at the national level. There had initially been 
opposition to the text from a number of delegations who had concerns with the incorporation of 
aspects from other legal traditions (and in the case of the United States, the application of the Basic 
                                                 
76 Redress, Implementing Victims’ Rights - A Handbook on the Basic Principles and Guidelines on the Right 
to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious 
Violations of International Humanitarian Law (March 2006), 6. 
77 Yearbook of the United Nations (2005), 793. 
78 See http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx  
79 M. Kamminga, “Towards a Permanent International Claims Commission for Victims of Violations of 
International Humanitarian Law”, 25 Windsor Yearbook of Access to Justice 23 (2007), 23. 
80 M. C. Bassiouni, “International Recognition of Victims’ Rights”, 6(2) Human Rights Law Review 203 
(2006). 
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Principles to violations of IHL (‘hard law’) as well as to IHRL (‘soft law’)).81 The final text blended 
common law, civil law and Islamic legal principles, thus representing a consensus across different 
legal traditions and cultures. Further, the Preamble highlighted that the document had been developed 
with clear reference to Article 3 of Hague Convention IV (and Article 91 of Additional Protocol I). 
The Basic Principles (even when still in draft) have been referenced in the jurisprudence of the Inter-
American Court of Human Rights, the International Criminal Court and in international instruments 
(particularly the International Convention for the Protection of All Persons from Enforced 
Disappearance 200682 (‘CPED’), applied by truth commissions and reflected in new national 
legislation (particularly in Latin America).83 
1.5 Debates in the Legal Scholarship 
Given all this activity at the international level, some scholars have argued that while Article 3 of 
Hague Convention IV (and Article 91 of Additional Protocol I) may not in the past have supported 
an individual’s right to compensation for violations, such a right has now crystallised in the 
individual. Even in 2001, Novak found that the obligation of redress for gross human rights abuses 
in the then draft Basic Principles was already extant in many IHRL instruments.84 This view may be 
contrasted with that of Evans, who conducted a broad survey of international practice as of 2012 and 
concluded that a customary right for individuals to receive reparation for serious violations of human 
rights (and a corresponding responsibility on the State), was only still emerging.85 
In relation to individual compensation in IHL, Schwager has however pointed out86 that IHL has long 
contained a number of norms clearly conferring rights on individuals independently of their parent 
                                                 
81 K. McCracken, “Commentary on the Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law”, 76 International Cooperation in Penal Matters 77 (2005), 77-79. 
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State. These include for example Article 3 of Hague Convention IV 1907 (the right to be treated as a 
POW and thus enjoy the protections of that Convention), Article 7 of Geneva Convention III 1949 
(POWs are not to be forced to renounce rights given them under that Convention), and Article 27(1) 
of Geneva Convention IV (1949) (individuals are “entitled in all circumstances” to have various of 
their attributes respected, including “family rights”). This has been due to the need to protect an 
individual during armed conflict independently of the State, especially where the State’s authority is 
weak or undergoes changes.87 Indeed, Meron has noted that it was in IHL that the individual was first 
vested with rights under international law.88  
Despite their non-binding status, the presence of definitive language in recent texts (for example, “a 
State shall provide...” in Article 15 of the Basic Principles) suggests clear recognition of the 
obligation to pay reparation to victims.89 Even when the Basic Principles had not yet come before the 
UN General Assembly, in his 12 October 2000 letter to the UN Secretary General the ICTY President 
Claude Jorda argued a right to individual reparation for international crimes had now developed.90 
Hofmann has argued that “while Article 3 had long been understood as not empowering individual 
victims to claim compensation themselves, in light of subsequent developments it does seem possible 
to argue it, as interpreted in the light of current international law, now indeed provides for such a 
right”.91 Therefore while Article 3 could not require individual compensation for victims of WWII 
violations (as has been reflected in most of the case law in national courts dealing with that era92), it 
could - indeed should - be interpreted to require such compensation for modern violations in 
accordance with the principles of dynamic treaty interpretation.93  
                                                 
87 Ibid. 
88 T. Meron, “The Humanization of Humanitarian Law”, 94 American Journal of International Law 239 
(2000), 253. 
89 For example, C. de Casadevante Romani, International Law of Victims (Springer, 2012), 183. 
90 Letter of Claude Jorda, President of the International Criminal Tribunal for Yugoslavia (‘ICTY’), to the UN 
Secretary General, 12 October 2000, as reported in Report of the International Commission of Inquiry on 
Darfur to the United Nations Secretary General pursuant to Security Council Resolution 1564 of 18 September 
2004, available at: http://www.un.org/news/dh/sudan/com_inq_darfur.pdf, para 597. 
91 Hofmann, op. cit. (note 2), 296-297. 
92 See for example the discussion of the case law in Evans, op. cit. (note 6). 
93 Evans, op. cit. (note 6), 307-308. 
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It is important to clearly separate a victim’s substantive right to compensation from the procedural 
capacity to enforce that right. Zegveld argued in 2001 that a then survey of national and international 
practice makes clear that while victims definitely enjoy rights under IHL, these rights are not 
justiciable and thus are difficult to transform into remedies or compensation.94 Indeed, a series of 
largely unfavourable decisions in national courts95 (mentioned in Chapter 5) has reflected Lord 
Denning’s famous dictum in reference to English law that “a right without a remedy is no right at 
all”.96  
In contrast, some scholars have asserted that the lack of procedure for individuals to invoke Article 3 
demonstrates that States do not recognise the substantive right. Ronzitti has insisted that Article 3 can 
be invoked only by States given that the rules of State responsibility entail relations between States 
in which individuals do not have locus standi97 (unless of course this is conferred by a specific rule 
or tribunal). That is, the provision is not “self-executing”. Dolzer notes that the propensity of States 
since 1945 for claims to be dealt with in the context of post-war settlements shows clearly that the 
issue of compensation is to be regulated purely within an inter-State framework.98  
Tomuschat has been a key opponent of the notion that Article 3 can be utilised by individuals, even 
given the above recent developments. He claims that there are “no clues whatsoever” that this Article 
was ever understood to mean a right of individual claims.99 Further, he refers to the non-binding status 
of all recent recommendations and other activity in this area, arguing that these are no more than 
guidelines and principles that may be developed further by States. The Basic Principles contains in 
its central paragraphs only a hortatory function, and Article 15 which requires a State to pay reparation 
to victims of violations “in accordance with its domestic laws and international legal obligations”, 
                                                 
94 L. Zegveld, “Remedies for Victims of Violations of International Humanitarian Law”, 85(851) International 
Review of the Red Cross 497 (2003), 500. 
95 Frulli, op. cit. (note 58), 418-421. 
96 Gouriet v Union of Post Office Workers [1978] AC 435 per Lord Denning. 
97  N. Ronzitti, “Compensation for Violations of the Law of War and Individual Claims”, 12 Italian Year Book 
of International Law 39 (2002), 40. 
98 R. Dolzer, “The Settlement of War-Related Claims: Does International Law Recognize a Victim’s Private 
Right of Action? Lessons after 1945” 20 Berkeley Journal of International Law 296 (2002). 
99 C. Tomuschat, “Reparation in Favour of Individual Victims of Gross Violations of Human Rights and 
International Humanitarian Law” in M. Kohen (ed.), Promoting Justice, Human Rights and Conflict Resolution 
through International Law (Liber Amicorum Lucius Caflisch, Brill, Leiden, 2007), 576. 
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cannot be said to support the notion of a general right to reparation beyond those existing in national 
laws or in particular international circumstances (such as a tribunal).100 
The dearth of national decisions allowing individuals to use Article 3 is a key reason for much of the 
continued opposition, although Gaeta’s observation that many national courts have begged the 
question when they have dismissed victims’ claims on the basis that Article 3 (or Article 91) merely 
restates the rule on State responsibility (indeed, this is the very point that needs to be demonstrated)101 
is apposite.  
Clearly, concurrent with significant changes in the IHL, IHRL and criminal law arenas, the 
conventional view restricting compensation to a State-centric process is under significant pressure. 
Accepting that a right to individual compensation has already crystallised in IHL, there has been 
consideration of how to address the general lack of procedure for enforcing that right. Kleffner and 
Zegveld have argued for a permanent individual complaints procedure.102 Kamminga has proposed a 
permanent machinery for establishing international claims commissions that would specify standing 
for individuals, which would avoid leaving victims to national courts where they have little prospects 
for success.103 Lastly, in 2008 the International Law Association finished work on a Model Statute 
for an Ad Hoc Compensation Commission104, which provides a procedural mechanism whereby the 
parties to a conflict can establish a claims body post-conflict to consider and award compensation for 
victims of IHL violations.  
It is against this background that the present thesis considers whether and how possible avenues for 
victim compensation have evolved in the years since. 
                                                 
100 Id., 579. See also C. Tomuschat, Human Rights: Between Idealism and Realism, 3rd edition (Oxford 
University Press, 2014), “Reparation - Civil Claims Against Human Rights Violators” (Chapter 18). 
101 P. Gaeta, “Are Victims of Serious Violations of International Humanitarian Law Entitled to 
Compensation?” in O. Ben-Naftali (ed.), International Humanitarian Law and International Human Rights 
Law - Pas de Deux (Oxford University Press, 2011), 309. 
102 J. Kleffner and L. Zegveld, “Establishing an Individual Complaints Procedure for Violations of 
International Humanitarian Law”, 3 Yearbook of International Humanitarian Law (2000), 384. 
103 Kamminga, op. cit. (note 79). 
104 International Law Association (’ILA’) Committee on Consequences for Victims of War, Report Submitted 
to the ILA Conference in Rio de Janeiro (2008), 500. 
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1.6 Victim Compensation in the Context of the Law of State Responsibility  
Underlying the debates about specific IHL provisions on compensation lies the general international 
law of State responsibility, which requires redress for internationally wrongful acts – including 
violations of IHL. The law of State responsibility was not well-developed until relatively recently.105 
Throughout the course of early inter-State interactions, the focus of State responsibility was on the 
State’s responsibility for injuries to non-nationals (aliens), and it was not until the mid-20th century 
was it accepted that State responsibility was a broader concept.106 The Factory at Chorzow case 
(1927) in the Permanent Court of International Justice (PCIJ), which reaffirmed that a breach of an 
obligation under international law by a State gives rise to international responsibility, came to be 
recognised as the principal case in the area. In that decision, responsibility included the obligation to 
cease the act, to guarantee non-repetition and to provide reparation: “the breach of an engagement 
involves an obligation to make reparation in an adequate form. Reparation therefore is the 
indispensable complement of a failure to apply a convention”107; and reparation “must, as far as 
possible, wipe out all the consequences of the illegal act and re-establish the situation which would, 
in all probability, have existed if that act had not been committed.”108 
The International Law Commission embodied the current state of principles and practice in the area 
in the ARSIWA, which are applicable in most circumstances109 and generally well-received. The 
United Nations General Assembly adopted Resolution 56/83 in December 2001 which (inter alia) 
"commend[ed] [the Articles] to the attention of Governments”, although “without prejudice to the 
question of their future adoption or other appropriate action".110  
According to the ARSIWA, the State is responsible for all actions of its officials and organs, even if 
the official or organ is officially independent (Article 5) and even if it was acting ultra vires (Article 
                                                 
105 See J. Crawford et al (eds.), The Law of International Responsibility (Oxford University Press, 2010), Part 
II. 
106 Year Book of the International Law Commission (1949), A/CN.4/SER.A/1949, 49-50. 
107 Factory at Chorzow case (Germany v Poland) (Jurisdiction) (PCIJ, 1927), 21. 
108 Factory at Chorzow case (Germany v Poland) (Merits), PCIJ Reports (Series A) No. 17 (PCIJ, 1928), 29 
and 47-48. 
109 J. Crawford, The International Law Commission's Articles on State Responsibility: Introduction, Text and 
Commentaries (Cambridge University Press, 2002), 12. One exception is in relation to the European 
Convention on Human Rights (see Chapter 3), which has its own rules of attribution. 
110 General Assembly Resolution A/RES/56/83 (12 December 2001), para 3. 
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7). The actions of a private person or entity also may be imputed to the State where they are 
empowered to exercise governmental authority of some nature, or they are under the direction of the 
State, and they act in that capacity (Article 8). Imputation to the State can also occur if a State 
acknowledges and adopts the conduct of private entities or persons as its own (Article 11).  
Although armed conflict was not the traditional focus of the doctrine, the wording of Article 7 is 
clearly wide enough to cover the illegal acts of officers/members of a State’s armed forces. If such 
officers/members violate international law - including international humanitarian rules and 
obligations, then this amounts to a wrongful act of that State under international law.111 IHL includes 
any of the obligations in the Hague Conventions 1907, the four Geneva Conventions 1949 or their 
two Additional Protocols 1977 (as applicable), and a range of other international instruments dealing 
with various types of weapons, as well as rules and norms which have not been enumerated in treaty 
form but comprise customary IHL. Two core principles of customary IHL, the principle of distinction 
between military and civilian targets, and of proportionality in attack, were not embodied in treaty 
form until Additional Protocol I.112 The former requirement in non-international conflicts appears 
explicitly in Additional Protocol II113 but the latter does not. However, it has been argued to be 
implicit in the terms of that agreement114, it appears in more recent documents pertaining to non-
international conflicts115, and there is ample other practice to support it also being part of customary 
international law.116  
An internationally wrongful act entails international responsibility117 and consequently, the secondary 
obligations of State responsibility which include cessation and non-repetition of the act (Article 30), 
                                                 
111 Kalshoven, op. cit. (note 53), 827-858. 
112 Articles 48, 51-54 and 58 (protection and distinction), and Articles 51(5)(b) and 57 (proportionality) of 
Additional Protocol I. See also ICRC, Commentary of 1987 to Protocol I (1977), available at: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=83C5B3FC27BB6F
00C12563CD00434537. 
113 Articles 4, 13-14 and 16 of Additional Protocol II. 
114 M. Bothe, K. Partsch and W.A Solf (eds), New Rules for Victims of Armed Conflicts (Martinus Nijhoff, The 
Hague, 1982), 678. 
115 Such as Amended Protocol II to the Convention on Certain Conventional Weapons, Article 3(8)(c). 
116 Rule 14, Proportionality in Attack, ICRC Database on Customary International Law; available at: https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v1_cha_chapter4_rule14#refFn_C9F91DAC_00016 . 
117 The Spanish Zone of Morocco Claims case (Great Britain v. Spain) (1924) 2 RIAA 615, the Factory at 
Chorzow case (Merits), op. cit. (note 108), and the Corfu Channel case (United Kingdom v Albania) [1949] 
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as well as the duty to make “full reparation” (Article 31). This is to take the form of restitution as far 
as possible so as “to re-establish the situation that existed before the wrongful act was committed” 
(Article 35) and/or compensation when restitution is not materially possible (Article 36). It includes 
loss of profits where relevant (Article 36(2)) and interest (Article 38), as well as measures of 
satisfaction (Article 37). These reflect the nature of reparation laid down in the Factory at Chorzow 
case118, and are part of long-settled customary international law.119 Parallel to these secondary 
obligations on the perpetrator State, Article 42 posits rights for those States specially ‘injured’ by the 
act120, particularly the right to invoke the responsibility of the first State.  
The ARSIWA also provides for reparation in the context of “serious breaches” of obligations owed 
erga omnes.121 “Serious” is defined in Article 40(2) as involving a “gross or systematic failure by the 
responsible State to fulfil the obligation”. While there is general agreement that such obligations 
would include the prohibition against slavery and the slave trade, genocide, racial discrimination and 
apartheid, other norms such as the prohibition against torture, and the basic rules of IHL applicable 
in armed conflict (which the ICJ described as “intransgressible” in character in its Nuclear Weapons 
Advisory Opinion122), are justifiably also treated as peremptory.123 Under Article 48(2)(b) of the 
ARSIWA any State may claim performance of the obligation of reparation “in the interest of … the 
beneficiaries of the obligation breached”. These “beneficiaries” are probably the international 
community as a whole, although the term does not rule out individual victims, who could also be 
described as benefiting from the obligation. This holds the potential for bringing States violating the 
fundamental norms of IHL to account.  
                                                 
ICJ Rep 4, ICGJ 199, stand for the proposition that if an international legal obligation is not met, then legal 
responsibility is attracted. 
118 Factory at Chorzow case (Merits), op. cit. (note 108), 47; ARSIWA Article 34. 
119 Ronzitti, op. cit. (note 97), 39. 
120 The ARSIWA also provide for a limited right to take countermeasures (Articles 49-53). 
121 Barcelona Traction, Light and Power Company Limited, Second Phase, ICJ Reports 1970, 3, para 33 (32). 
122 Nuclear Weapons Advisory Opinion, op. cit. (note 14), para 79 (257). 
123 Harris and Sivakumaran, op. cit. (note 14). 
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That said, there are however significant difficulties with this process. First, “practice on this subject 
is limited and rather embryonic”124 and this specific usage has never arisen.125 Second, instances 
falling short of “gross and systematic” lie outside of this regime.126 Third, the State invoking 
responsibility must be able to show it is acting in the interests of the beneficiaries of the obligation 
(particularly if the responsibility invoked extends beyond cessation and/or a declaratory remedy), 
which as the Commentary to the ARSIWA points out, may give rise to diplomatic or political 
difficulties where no specific State has been injured.127 The Commentary further notes that the 
reparation to “beneficiaries” aspect of (2)(b) “involves a measure of progressive development”128 
which is not grounded in State practice to date. Lastly, this is clearly an inter-State process out of the 
hands of individuals, not tied to compensating individuals as such (the ARSIWA contain no such 
requirement, and in any case, distributing reparation back to victims who are nationals of the 
responsible State would be very difficult), and has the potential to be subject to political whim and 
significant delays. 
Legal obligations under IHL treaties and custom are owed principally to other States or the 
international community as a whole, and Article 33(1) of the ARSIWA (the obligations of the 
transgressor State may be owed to other State(s) or to the community of States as a whole) reflects 
this understanding. In relation to the procedure for claims, Article 43 provides that an injured State 
invoking the responsibility of another State is to present notice of its claim to the State responsible, 
which may specify the conduct that State should take to cease the wrongful act and what form 
reparation should take (this applies also for invocations of responsibility under Article 48).129 Again, 
this apparently State-centric procedure may suggest that the ARSIWA only envisions claims being 
                                                 
124 Id., 464 (referring to countermeasures taken apparently under Article 48).  
125 One example might be the collective measures taken by the European Community against Yugoslavia in 
response to the human rights situation in Kosovo (1998), although there was no call for reparation in that case; 
id., 464-465. 
126 As a result, there is a clear correlation with the “grave breach” regime under the Geneva Conventions (where 
crimes of lesser seriousness also do not result in universal jurisdiction). The difference between the two 
regimes is that the ARSIWA make no allowance for (individual) criminal responsibility. However, the ARSIWA 
require reparation to be made (Article 31(1)), and it is open also to the ICC to make an award of reparation in 
the case of a “grave breach” (see the discussion of victim compensation in the ICC in Chapter 2). 
127 See ARSIWA, op. cit. (note 5), 126-128, particularly para (12), 127. 
128 Id., para (12), 127. 
129 Article 48(3). 
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brought against States by other States (and not by the individuals affected by the State’s wrongful 
act).  This is also consistent with long-settled practice on diplomatic protection (see below).  
Notwithstanding these provisions, Article 33(2) states that: “[t]his Part is without prejudice to any 
right, arising from the international responsibility of a State, which may accrue directly to any person 
or entity other than the State.” This suggests that a non-State actor may be the holder of a right as a 
result of the international responsibility of the State. The fact the Articles are not exhaustive of all 
instances where a State might be responsible for a wrongful act is also implied in Article 56 which 
refers to obligations under the “general provisions of international law”, thus suggesting a wider range 
of possible circumstances in this regard.  
In addition, some international courts appear to have recognised that State responsibility can be 
invoked by an individual claiming compensation for violation of their rights. The Inter-American 
Court on Human Rights has used the ruling in the Factory at Chorzow case to award damages to 
individuals under Article 63 of the Inter-American Convention on Human Rights 1959130 (provides 
for fair compensation for an injured party whose rights or freedoms have been violated) in a number 
of cases.131 There, it applied the principles of State responsibility to the violation of an individual 
right and concluded that the violation resulted in an individual right to compensation. These cases 
have however rested on the availability of an individual right to compensation under IHRL as 
understood via IHL, and not on the availability of an IHL right per se. “Other legal entities” (such as 
victims’ associations) have occasionally been given standing before international bodies and been 
endowed with the right to bring claims for injuries suffered as a result of an internationally wrongful 
act132, again in the area of human rights. 
1.7 Diplomatic Protection 
It is clearly envisaged in the ARSIWA that a State whose nationals have suffered damage from the 
wrongful act of another State may invoke the international responsibility of that State and claim full 
                                                 
130 Available at: https://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm. 
131 Velasques Rodrigues v Honduras, Compensatory Damages Series C No. 7 para 25; The Mayagna (Sumo) 
Awas Tingni Community, Series C No. 79 para 163; Las Palmeras Case (Reparation), Series C No. 96 para 
37; Schwager, op. cit. (note 59), 428.  
132 Schwager, op. cit. (note 59), 428.  
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reparation for that damage.133 This is the very basis of the law of diplomatic protection. As noted 
above, the law of diplomatic protection (being part of the subject of “treatment of aliens”) has 
historically been closely related to that of State responsibility, and the ARSIWA evince many 
similarities with the Draft Articles on Diplomatic Protection (2006) (‘DADP’)134, also formulated by 
the International Law Commission. Some principles in the former apply also to the latter area of law 
and thus are not repeated in the latter instrument, particularly the “secondary” rules relating to the 
consequences of a wrongful act: namely, that a State responsible for injuring a foreign national is 
legally obliged to cease the wrongful act and to make full reparation for the damage caused.135  
The Commentary to the DADP notes the traditional view of diplomatic protection as an exclusive 
right of the State, based on the idea that an injury to one of its nationals is an injury to the State itself. 
This idea saw expression in a dictum of the Permanent Court of International Justice in the 
Mavrommatis Palestine Concessions case (1924): 
...by taking up the case of one of its subjects and by resorting to diplomatic action or 
international judicial proceedings on his behalf, a State is in reality asserting its own right, the 
right to ensure, in the person of its subjects, respect for the rules of international law.136 
However, this construct was only a fiction137 to allow protection of the rights of the injured foreign 
national in a legal environment which recognised only inter-State interactions. As the Commentary 
to the DADP notes, it was recognised even in Mavrommatis that a State invoking diplomatic 
protection does not “in reality” assert only its own right, but also that of its injured nationals. In 
modern times “the situation has changed dramatically”.138 The individual is the subject of many 
primary rules of international law in treaty and in custom which protect him/her both at home and 
abroad, and the status of individuals as right-holders has been recognised by the International Court 
                                                 
133 ARSIWA, op. cit. (note 5), Article 42. 
134 International Law Commission, Draft Articles on Diplomatic Protection (2006) with Commentary, 
available at: http://legal.un.org/ilc/texts/instruments/english/commentaries/9_8_2006.pdf. 
135 Id., 22. 
136 Mavrommatis Palestine Concessions case (Greece v UK), PCIJ Reports (Series A) No. 2 (PCIJ, 1924), 12. 
137 Brierly calls it an “exaggeration”; J. Brierly, The Law of Nations: An Introduction to the International Law 
of Peace 6th ed. (Sir H. Waldock (ed.) (Clarendon Press, Oxford, 1963), 276-277. 
138 Draft Articles on Diplomatic Protection (2006) with Commentary, 25. 
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of Justice.139 That said, these primary rules of international law protecting individuals’ rights are not 
evenly spread across all areas of international intercourse, and many (perhaps most) exist in the 
commercial, human rights or consular relations arenas.  
For violations of IHL and of IHRL during wartime, diplomatic protection has been the most important 
mechanism for securing a remedy at the inter-State level throughout most of history. Article 1 of the 
DADP is phrased in a way that leaves open whether the claimant State is exercising its own right or 
that of its injured nationals, although it emphasises that diplomatic protection is a State-centric 
procedure. As the Commentary puts it, “[a]s a claim brought within the context of State responsibility 
it is an inter-State claim, although it may result in the assertion of rights enjoyed by the injured 
national under international law”.140 
While this remark suggests the injured national enjoys “rights... under international law”, the law of 
diplomatic protection has historically been silent as to whether the State is required to distribute the 
compensation it receives to that injured national or whether it may keep it as part of its own revenue 
to dispose of otherwise. Due to the Mavrommatis Palestine Concessions case among others, the view 
persists that the State has an absolute discretion as to how to dispose of the reparation, and this has 
been reflected in a number of decisions.141 Regarding State practice, on the one hand there are 
instances where States have accepted lump sums for multiple claims which have resulted in 
individuals receiving much less than they claimed, but on the other some States have enacted national 
legislation which has required the distribution of diplomatic awards to relevant individuals.142 In 
Europe, the ECtHR has asserted that where an international agreement provides for compensation 
there may even be an enforceable right on the part of injured nationals to that compensation143, 
however this view may be specific to the European human rights regime. Article 19 of the DADP, 
                                                 
139 For example, the La Grand case (Germany v United States of America), ICJ Reports (2001), paras 76-77 
(466), and Case concerning Avena and Other Mexican Nationals (Mexico v United States of America), ICJ 
Reports (2004), para 40 (12), both dealing with Article 36 of the Vienna Convention on Consular Relations 
1963. If the facts of Mavrommatis arose today, the complainant would not need to rely on diplomatic protection 
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140 Draft Articles on Diplomatic Protection (2006) with Commentary, 26. 
141 Lonrho Exports Ltd v Export Credits Guarantee Department [1996] 4 All ER 673, 687; and the dictum of 
Umpire Parker of the US-German Mixed Claim Commission in Administrative Decision V, VII UNRIAA 119, 
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142 See again the comments of Umpire Parker in Administrative Decision V, ibid. 
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entitled “recommended practice”, states at (c) that States should transfer compensation obtained for 
injury to its nationals to those nationals (minus any necessary deductions), but clearly this does not 
have binding force. Overall it is unclear whether this has reached the status of a customary rule.144  
For individuals, a further drawback of having to rely on the mechanism of diplomatic protection to 
secure their rights is that it is the sole prerogative of the State as to whether to exercise that protection, 
that is, the State is under no duty to do so in international law. This was confirmed by the International 
Court of Justice in the Barcelona Traction case (1970)145: 
Should the natural or legal person on whose behalf it is acting consider that their rights are 
not adequately protected, they have no remedy in international law. All they can do is resort 
to municipal law, if means are available, with a view to furthering their cause or obtaining 
redress...The State must be viewed as the sole judge to decide whether its protection will be 
granted, to what extent it is granted, and when it will cease. It remains in this respect a 
discretionary power the exercise of which may be determined by considerations of a political 
or other nature, unrelated to the particular case.146 
Of course, there may be a remedy in the domestic law of the responsible State itself, and diplomatic 
protection can only be invoked after the injured nationals have exhausted all such options: this is spelt 
out in Article 14 (subject to the exceptions in Article 15) and is a settled principle of customary 
international law.147 [If however the injury can be characterised as a “direct” injury to the State itself 
then this will not apply.]148  
It is notable that Article 16 of the DADP confirms that the availability of diplomatic protection does 
not affect other actions or procedures under international law that may be available to secure redress 
for injury as a result of a wrongful act, such as human rights treaty and/or customary law. The 
customary law on diplomatic protection is complementary to laws for the protection of human rights, 
                                                 
144 Draft Articles on Diplomatic Protection (2006) with Commentary, 94-95, 98-99. 
145 Case concerning the Barcelona Traction Light and Power Company Limited (Belgium v Spain), Second 
Phase, Judgment, [1970] ICJ Reports 4. 
146 Id., para 78-79. 
147 Draft Articles on Diplomatic Protection (2006) with Commentary, 71. 
148 In practice, it is sometimes difficult to decide whether a “mixed” claim is “direct” (injury to the State itself) 
or “indirect” (injury to the State in the person of its nationals) - see Draft Articles on Diplomatic Protection 
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although the sphere of action afforded to States under the latter is broader (for example in allowing 
protection of non-nationals (see Chapter 3). The ARSIWA also allow claims in relation to obligations 
owed erga omnes.149 
It is clear that the rules on diplomatic protection apply equally during times of peace and times of 
armed conflict. If the latter however, diplomatic protection will be highly dependent on the State’s 
political and strategic alliances and views on the conflict in which its national suffers loss. There is 
some support for there being an obligation on the State of nationality to extend diplomatic protection 
in the case of nationals suffering serious injuries150 (such as serious abuses of IHRL or  of IHL). 
Article 19(a) only recommends that States consider doing so, thus reflecting the fact that such a 
requirement derives from national, not international, law. Further, diplomatic protection is obviously 
not available for nationals injured by their own State. 
1.8 Thesis Structure 
Since the adoption of the Basic Principles discussed earlier, there has been further recognition by a 
range of States that victims of IHL violations have a right to compensation. In the light of the legal 
frameworks and scholarship discussed above, this thesis updates the prior work of scholars (which is 
in many cases 10 or more years old) by examining practice on compensation in the most recent 
conflicts of Iraq, Syria and Afghanistan. It also looks at recent case law developments in the 
International Court of Justice, the International Criminal Court, and at the national level. 
Chapter 2 examines international compensation mechanisms in the IHL and international criminal 
law fields, namely the IUSCT, UNCC, EECC, and the International Criminal Court. It also examines 
the practice of compensation after recent conflicts in Sudan, in South Lebanon, and in Gaza (“the 
Gaza Flotilla”). While it notes that the creation of institutionalised compensation bodies having victim 
compensation specifically within their mandate has allowed compensation to go ahead, in cases where 
States have been left to their own devices following conflict they have tended to opt instead for the 
traditional practice of diplomatic protection to achieve compensation. In some cases, they have 
decided not to pursue the issue at all.  
                                                 
149 ARSIWA, op. cit. (note 5), Article 48(1)(b). 
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Chapter 3 examines IHRL mechanisms available to victims of war. In such circumstances there is a 
co-application of IHL and IHRL, and where victims of IHL breaches have sought human rights 
remedies there has been much debate over which law is to be applied. In addition, despite the 
established procedure and the clear availability of compensation for individuals under IHRL, the 
prospects for such actions are often poor given the shortcomings of the various human rights 
mechanisms themselves. 
Chapter 4 urges a greater commitment by States to universal (or at least extraterritorial) civil 
jurisdiction. It examines the regime once available in Belgium and the Alien Tort Statute151 in the 
United States. The discussion assesses the advantages and disadvantages of extraterritorial 
jurisdiction, arguing that the former (greater jurisdictional options being available to victims) 
outweighs the latter.  
Chapter 5 examines the fate of civil claims in forum courts and claims against foreign States in local 
courts, including the enforcement of foreign civil judgements. It discusses Germany, Japan, the 
United States, Italy and Greece, principally because these are the jurisdictions in which most of the 
case law (of WWII origin) has arisen. To date individuals have faced great difficulty in their claims 
particularly due to foreign State immunity, which has been upheld by the International Court of 
Justice in the landmark decision in Jurisdictional Immunities of the State (Germany v Italy; Greece 
intervening) (2012).152 There is live debate over whether violations of jus cogens norms can (indeed 
should) override procedural bars to jurisdiction, and at least in Italy the most recent jurisprudence has 
tended in that direction. The chapter urges more States to go down the same path, although notes the 
considerable policy work that needs to be done to make enforcement of awards a reality. 
Chapter 6 looks at compensation from the State under transitional justice arrangements implemented 
in a deliberately diverse group of post-conflict societies, particularly those emerging from civil war - 
Peru, Colombia, Sri Lanka, Sierra Leone, Liberia, Algeria, Rwanda, the Former Republic of 
Yugoslavia and Cambodia. Very often the right of victims to civil remedies is being recognised by 
government decision-makers and by national truth and reconciliation bodies, but it has come a very 
poor second to criminal justice in implementation. More stimulus is needed for these countries (and 
others) to make meeting the international rights of their injured populations a priority. 
                                                 
151 28 U.S.C. §1350. 
152 Case concerning Jurisdictional Immunities of the State (Germany v Italy; Greece intervening), 3 February 
2012 (ICJ). 
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There has been a significant trend in recent high-profile conflicts for States to compensate civilians 
ex gratia for losses caused by attacks considered lawful (or at least legally ambiguous) under IHL. 
Chapter 7 considers a range of these conflicts, noting the imperative for such redress comes from 
cultural expectations of the local population, the expectations of the international community, and a 
recognition by the State itself that it is in their national interest to do so (such as to win the ‘hearts 
and minds’ of the population). The thesis argues several legal grounds for compensating these 
‘collateral damage’ victims, and for regularising/normalising the ex gratia payment system.  
Against this background of still serious inadequacies in pursuing victims' rights under international 
laws on compensation, the thesis offers some concluding remarks about the prospects of greater 
opportunities for redress. The establishment of a permanent international compensation body153 aside, 
there needs to be greater international attention by international bodies, particularly the Security 
Council, on the need for compensatory redress for civilians post-conflict, and work done on better 
funding compensation awards, particularly by States whose officials bear responsibility for 
violations. In addition, States themselves can do much more at the national level in terms of judicial 
reforms and new legislative and/or administrative arrangements. Some suggestions include 
implementing extraterritorial civil jurisdiction so that redress for violations of jus cogens norms will 
not continue to be thwarted by foreign State immunity or other procedural rules, using the principle 
of complementarity to lift immunity, by furthering chances of meaningful compensation following 
findings of criminal guilt at the ICC, and by considering a model reparation agreement or other 
structure post-conflict. Some of these tasks present difficult political issues, but the need is paramount 
in order to bring a measure of justice to so many. 
1.9 Definitions 
Some key understandings are required to define the scope of this thesis. Firstly, the word ‘victim’ in 
Chapters 1-6 indicates a civilian who has suffered death, injury, property damage or other harm (such 
as displacement) from military activity during armed conflict that is unlawful under IHL, and in 
Chapter 7 the word is used to indicate a civilian who has suffered this harm due to military activity 
that is considered to be in accordance with IHL. ‘Civilian’ is taken to mean a person having no direct 
role in hostilities.154 Whether military activity is unlawful in IHL will depend on whether that activity 
                                                 
153 See Kamminga, op. cit. (note 79). 
154 The definition of “civilian” in IHL includes persons who take a direct role in hostilities but in so doing are 
no longer immune from attack (see Geneva Convention IV). 
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has violated the rules on targeting, proportionality, means and methods of war, and the types of 
weaponry used, as they appear in various instruments including Hague Conventions I-IV 1907, 
Geneva Conventions I-IV 1949 and their Additional Protocols I and II 1977 (as applicable), and 
numerous weaponry-specific conventions.  
Second, the thesis does not intend to consider compensation for victims of unlawful military conduct 
outside of the context of armed conflict. That said, some of the case law relating to the issue of 
whether individuals have a right to seek compensation (rather than it being at the whim of or via their 
parent State) comes from cases of torture, arbitrary killing and other violations by officers of a 
military government during peacetime. As human rights treaties give remedies for victims of such 
violations, this material has been utilised as relevant to examine the issue of redress during war, given 
that human rights treaties and norms apply during conflict as they do during peace, and many of their 
key provisions are non-derogable no matter the military or security circumstances. It is also possible 
that victims of transgressions during armed conflict could pursue well-established State-sanctioned 
remedies based in IHRL rather than having the more arduous task of arguing a right to compensation 
under IHL, and the thesis does recognise this opportunity. It is however not the intent of the thesis to 
examine in detail the topic of compensation beyond the confines of armed conflict.  
Third, the concept of ‘compensation’ is found in different branches of the law, relevantly including 
IHL, IHRL, criminal law and State responsibility, and carries with it different meanings and nuances 
from those contexts. Compensation is but one form of reparation or redress that may be made in 
response to a wrong suffered. Other forms include the provision of medical treatment and/or 
rehabilitation for disabilities, housing and other social assistance (such as pensions), community-wide 
projects aimed at reconstruction and development, and more symbolic forms such as apologies, 
memorialisation and other gestures of acknowledgement, validation and atonement. Whilst these 
other forms of reparation are of profound importance, this thesis deliberately undertakes a close study 
only of compensation, that is, financial sum(s) paid to victim(s) themselves to compensate for 
violations of the rules of armed conflict. In doing so, it is acknowledged that sometimes the liability 
to compensate and the quantum of compensation may be linked to or dependent upon what other 
measures of reparation have been taken, so the thesis cannot strictly consider compensation in 
isolation. It is also acknowledged that in some societal circumstances individual payments may not 
be feasible or appropriate, and compensation at the community level might be more relevant or 
meaningful. This approach is in line with the thesis’ argument for the right of the individual to 
compensation for a wrong suffered, which is a cornerstone of a wide variety of national legal 
traditions.  
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Lastly, the thesis examines compensation made by States, or those circumstances where responsibility 
for the violation can be attributed to a State, according to the standard rules of attribution in the law 
of State responsibility. To broaden the topic to encompass compensation payable by non-State actors 
for violations of IHL (where there is evidence of such payments) would open the door to examination 
of the liability of non-State actors for violations of international law, which is a large and complex 
field beyond the scope of this work. It is acknowledged that a predominant number of modern armed 
conflicts involve non-State actors, who may be also responsible for large-scale, gross and systemic 
brutality against civilian populations. In some cases, the amount of damage and suffering inflicted by 
non-State actors clearly outweighs that inflicted by the official armed forces. Where however 
responsibility for these acts cannot be sheeted home to a State, they are outside the scope of this work. 
1.10 Thesis Methodology 
This research was conducted as a desk-based doctrinal review utilising a variety of written material, 
such as scholarly books and journal articles, records of cases, relevant treaties and international 
agreements, United Nations’ documents such as resolutions of the Security Council, General 
Assembly and other bodies, reports and press releases, and information from regional human rights 
bodies and non-governmental organisations (such as Human Rights Watch and the ICRC). Also 
utilised was relevant legislation and information from national compensation bodies, and numerous 
media reports on recent conflicts. Much of this material was available online and through Sydney 
University Library’s extensive network of databases. 
In addition to examining the range of international and regional mechanisms available for individuals 
to pursue compensation, the thesis considers several national jurisdictions. For practices on universal 
jurisdiction, it considers Belgium and the United States. On the issue of foreign State immunity, it 
considers the approach of Greece, Italy, Germany, and the United Kingdom (with reference to other 
common law jurisdictions such as Canada, Australia and New Zealand). On transitional justice, the 
thesis discusses Colombia, Peru, Sierra Leone, Sri Lanka, Liberia and Algeria, as well as Rwanda, 
the Former Republic of Yugoslavia and Cambodia. On compensation for lawful military activity, it 
considers the United States, the UK and Australia in relation to conflicts in Iraq 2003, Afghanistan 
and in Iraq/Syria (against ISIS), AMISOM in Somalia, and Pakistan. These jurisdictions have been 
examined for a few reasons: first, the decisions rendered by these jurisdictions have been very 
influential on the status of victims’ rights to compensation for violations of international law more 
generally. Second, it was the intention of this research to select a diverse range of national 
jurisdictions which have experienced serious armed conflict in recent decades. In selecting conflicts 
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reflecting a high degree of geographical and political diversity, it was hoped that conclusions could 
be drawn on the extent to which victim compensation has been or is being implemented in practice 
in a variety of contexts, which naturally will feed back into the issue of whether a right to 
compensation is being observed more generally in international law. Similarly, Chapter 7 dealing 
with compensation for lawful military activity discusses the most recent high-profile armed conflicts 
to discern current trends in practice
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2 CIVIL REDRESS IN INTERNATIONAL TRIBUNALS 
2.1 Introduction 
The status of the individual as a bearer of rights in international law has come to the forefront of 
international concern in the last few decades. The international community has recognised the 
entitlement of individuals to due process and redress for violations of their rights in a large range of 
instruments at the international level, such as in General Assembly resolutions and declarations as 
well as in regional-level treaties. Some significant post-war compensation mechanisms designed to 
provide redress to individuals suffering violations of IHL have also been established. This chapter 
discusses redress for victims through these international tribunals. It observes that despite the 
widespread acceptance in international fora of the need for compensation of individual victims (see 
Chapter 1), there appears to be a general lack of momentum and will among States to build on the 
lessons learned from each process to create a better one each time.  
This chapter also examines practice in some notable recent international armed conflicts where a 
tribunal process has not been established. Too readily there has been resort to the traditional tools of 
the State (particularly diplomatic protection) to demand recompense for civilian damage rather than 
effort being put into enabling individuals. In some instances, victim compensation (including the 
empowerment of victims to pursue their own compensation) has not been a priority at all for States 
emerging from inter-State conflict, which is in violation of those individuals’ rights under 
international law. 
Alongside developments in the IHL arena, advances in the field of international criminal law 
beginning with post-WWII military tribunals, developed during the ICTR and ICTY processes and 
culminating in the advent of the International Criminal Court (ICC), have introduced a new era of 
accountability for senior State officials for crimes against the individual and groups of individuals. 
The chapter examines the ICC’s first compensation awards and the use of the Trust Fund for Victims, 
which allows victims to petition the Court for compensation from an accused found guilty of war 
crimes and/or crimes against humanity. It notes the significant progress that still needs to be made to 
make this a significant contribution to the solution. 
While this chapter focuses on IHL and criminal law processes, Chapter 3 explores compensation for 
victims of violations during war in IHRL bodies. 
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2.2 International Compensation Tribunals 
The establishment of international (or at least bilateral) tribunals to consider compensation claims 
under peace agreements and other settlements is not a new concept. Joint Mexico-US processes in 
1839, 1868 and 1932 offered early examples. These bilateral claims commissions were established 
in peacetime to resolve economic claims primarily by US nationals (largely unrelated to prior 
conflicts), but (ironically) the failure of the 1839 process to settle all claims was declared to be the 
rationale for the US declaring war on Mexico in 1846.155 A further claims commission was 
established after that war. Crook notes there are various estimates of the numbers of claims 
commissions that were in operation depending on how such processes are characterised (he suggests 
around 80 during the 19th century and around another 30 in the early 20th century).156  
After WWII there was less reliance on the mechanism157, although there has been renewed interest in 
recent times. One notable post-WWII process has been the Jewish Claims Conference (JCC), 
established to pursue restitution and reparation and to provide other support for Jewish victims of 
Nazi persecution and their relatives.158 This body processes claims directly from individuals and 
community groups and there is no role for the victims’ parent State in this process, making it an 
example of direct reparation for individuals. However, compensation is paid according to eligibility 
requirements determined by the German government, so essentially the JCC acts as a processing body 
for Germany’s national compensation scheme rather than being an example of an international 
compensation process.159  
However, the following three examples (below) are of true international processes. The circumstances 
giving rise to each mechanism, the methodology employed and the extent of involvement by the 
                                                 
155 Obtaining reparation for US nationals was cited as the prime reason for the war; see ‘President Polk’s War 
Message’ in P. Jonas, “William Parrott, American Claims, and the Mexican War”, (1992) 12 Journal of the 
Early Republic 213, 237. 
156 J. Crook, “Thoughts on Mass Claims Processes” (2005) 99 American Society of International Law 
Proceedings 80. 
157 N. Klein, “Dispute Settlement Options” in N. Klein (ed.), Litigating International Law Disputes: Weighing 
the Options (Cambridge University Press, 2014), 448. 
158 See www.claimscon.org. 
159 Germany has paid billions of Deutschmarks in reparation through this process, and some categories of 
payments (such as pensions) are ongoing; www.claimscon.org. 
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victims’ States of nationality differ markedly, making it difficult to draw out a pattern of State practice 
in their design and operation.  
2.2.1 The Iran-United States Claims Tribunal 
The IUSCT was established in 1981 by bilateral agreement for settling claims arising from the United 
States embassy hostage incident and the freezing of Iranian assets following the 1979 Iranian 
revolution.160 The hostage incident gave rise to a number of violations of international law for which 
Iran was responsible to pay compensation to those affected. The Tribunal operates according to 
UNCITRAL rules (modified as necessary for the Tribunal’s work) and is governed by the Dutch legal 
system. It consists of three nominees of each government, plus a further three members nominated 
by those six.  
The Tribunal has received over 3900 claims (mostly US claims against Iran), of which around 1000 
involved amounts of more than USD250,000, and the remainder (around 2900 claims) were for sums 
less than that amount. As of the end of 2017 the vast majority of these have been settled, with only a 
small number of large and complex corporate claims remaining outstanding.161  
Despite the Tribunal dealing with a much smaller number of claims in comparison to other processes 
(below), it has not been able to finalise its caseload even after 35 years.162 US critics have asserted 
that excessive delays in the process have been due to Iranian government recalcitrance, and Iranian 
critics have countered that the reason is that many of the claims are excessive and/or lack legal or 
evidentiary foundation. It is clear from Tribunal records that its members have grappled with some 
sharp differences in legal views and even over the proper identity of the parties in many claims.163 In 
addition, it is evident that as the process was created in order to settle a political dispute, the Tribunal 
has made conscious efforts to work toward compromise164, which means gaining the agreement of 
both mutually-antagonistic sides. Hearings have featured many more extensions for the Iranian 
parties than US parties would have desired, although Caron believes these have merely tested the 
                                                 
160 Declaration of the Government of the Democratic and Popular Republic of Algeria Concerning the 
Settlement of Claims by the Government of the United States of America and the Government of the Islamic 
Republic of Iran, 19 January 1981, 20 ILM 230 (1981).  
161 See www.iusct.net. 
162 Kamminga, op. cit. (note 79), 25-26. 
163 See K. Lee, Iran-US Claims Tribunal Reports, Vol. 38 (2004-2009). 
164 M. Sornarajah, The Pursuit of Nationalised Property (1988), 202. 
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boundaries of UNCITRAL rules.165 All this has lengthened many hearings and made disposal of the 
caseload very slow.  
Although the IUSCT was the first interstate claims process since WWII, it cannot be said to be an 
example of a claims mechanism for victims of war as there was no armed conflict between the US 
and Iran at the time. Further, given the IUSCT’s philosophy of compromise and use of UNCITRAL 
procedures, some scholars have asserted that the process was not a claims commission at all, but 
rather a specialised international dispute resolution/arbitration process.166 There has been sharp 
disagreement between Iranian and other Tribunal judges over what type of arbitration process it is 
(whether it is public or private arbitration, and the procedural implications of such a characterisation) 
which has played out in the case law. This has had important implications for the recognition and 
enforceability of the Tribunal’s awards and has also led some to doubt the precedent value of its 
jurisprudence.167 
Whatever the Tribunal’s value in developing the law of international arbitration, it has offered 
important lessons about international claims procedures which were taken into account in designing 
the next claims tribunal - the UNCC (below). One key lesson was the difficulty faced by victims in 
obtaining compensation through a bilateral mechanism where each country’s judges were not 
independent of their governments and where most of the claims came from one side. Another is that 
if large corporate claims were considered first, individuals had to wait unacceptably long periods for 
their claims to be considered. In order to avoid lengthy delays and thus further injustice, there was 
therefore a great deal of merit in giving priority to claims from individuals ahead of other types of 
claims168, particularly those involving death or personal injury (which had largely not arisen for the 
IUSCT). 
                                                 
165 D. Caron, “The Nature of the Iran-United States Claims Tribunal and the Evolving Structure of International 
Dispute Resolution, 84 American Journal of International Law 104 (1990), 105. 
166 Ibid. 
167 Id., 106, discussing the views of scholars such as Sornarajah, op. cit. (note 164). 
168 L. Reed, “International Claims Tribunals: What International Criminal Prosecutors Might Need to Know”, 
40 Studies on Transnational Legal Policy 207 (2009). 
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2.2.2 The United Nations Compensation Commission (UNCC) 
Resolution 670 (1990)169 was the first instance in which the Security Council has ever dealt with the 
legal consequences of grave breaches. Its Article 13 asserted that Iraq was liable for any grave 
breaches of Geneva Convention IV committed by it during the invasion and occupation of Kuwait; 
under the Convention a State is liable for any grave breaches it commits170, and as Iraq was a party 
this was no more than a restatement of that liability. Resolution 687 (1991) however went much 
further – under Article 16 it held Iraq “liable under international law for any direct loss… as a result 
of Iraq’s unlawful invasion and occupation of Kuwait”.171 Clearly, only some of this loss, damage 
and injury was due to ‘grave breaches’ of IHL172 under Geneva Convention IV as per Resolution 670. 
In fact, it appears that Resolution 687 subsumed this liability in a broader liability stemming from 
Iraqi aggression contrary to Article 2(4) of the UN Charter, which prohibits the use of force (see 
further below). 
In its Articles 18-19, Resolution 687 then established the United Nations Compensation Commission 
(the UNCC) to administer a fund of Iraqi monies from which compensation would be paid. The 
UNCC began sitting in Geneva in July 1991. Rules for the submission of claims were laid down in 
Decision No.10 of the UNCC Governing Council173, which provided in its Article 5 that claims were 
to be submitted by governments on behalf of their nationals, and that any communication with the 
UNCC about claims would be managed by the government concerned (for example Article 9). As 
such, each government had to collect claims from individuals, corporations and government bodies 
in its territory, ensure they were complete and in the correct format (with medical reports, witness 
accounts, business statements etc. attached according to the UNCC’s requirements), consolidate them 
into six damage categories (A-F) and forward them to the UNCC.174 It should be noted that given the 
Security Council’s decision that Iraq was responsible for damage to foreign nationals (Article 16 of 
Resolution 687), the role of governments in this process was essentially an administrative one. As 
                                                 
169 S/RES/670 (1990) (25 September 1990). 
170 The State remains liable for those grave breaches even if the individuals who committed the breaches have 
been punished, or the State absolves itself of liability; see Article 148 of Geneva Convention IV. 
171 Article 16 of S/RES/687 (1991) (adopted on 8 April 1991). 
172 C. Bourloyannis, “The Security Council of the United Nations and the Implementation of International 
Humanitarian Law”, 20 Denver Journal of International Law and Policy 335 (1991-1992), 348-350. 
173 Provisional Rules for Claims Procedure, S/AC.26/1992/10 (26 June 1992). 
174 See for example the workings of the Kuwaiti body set up for this purpose: www.paac.org. 
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such, the process differed markedly from a standard exercise of diplomatic protection where the 
parent State has discretion whether to pursue claims or not.  
In contrast to experience with the IUSCT, the UNCC gave priority to small claims by individuals as 
opposed to large corporate or State claims.175 It was the first ever to entertain mass claims.176 From a 
victim’s perspective, the claim process was easy and streamlined and was a significant advance over 
the difficulties victims had faced with the IUSCT. The a priori finding of Iraqi liability in Article 16 
eliminated any need for victims to establish Iraq had breached an IHL obligation that gave rise to a 
right to compensation, and also eliminated any need to establish that a crime involving an Iraqi soldier 
(whether or not acting according to orders) was the responsibility of Iraq rather than a mere “private 
crime”.177 Victims only had to show their losses were a direct result of Iraq’s invasion of Kuwait – a 
much easier task. The standard of proof varied according to the size of the claim, with corporate and 
governmental claims having to meet a higher evidentiary standard than personal injury claims. Claims 
by individuals with a value under USD100,000 only had to “demonstrate satisfactorily” the elements 
of the claim rather than prove them. Even when claims were over USD100,000, the UNCC recognised 
that it would be difficult for many claimants to demonstrate all aspects of the claim, and thus it 
developed “a test of balance of probability” which had to be applied with regard to the circumstances 
at the time of invasion and loss.178 The claim process did not require exhaustive examinations of the 
extent of loss or its probable future impact (which in a different system might have been challenged 
as rough or overblown estimates). Further, evidentiary standards were “very low”179, which reflected 
the difficulty of the circumstances in which many claimants found themselves, and thus facilitated 
redress where it might not otherwise have been available. The process also allowed a high degree of 
privacy for claimants, which was important in a conservative society where victims (particularly of 
                                                 
175 The frustrations of the IUSCT made the (largely American) drafters of the UNCC determined to avoid the 
same mistakes; Reed op. cit. (note 168). See also J. Tackaberry QC, “The UNCC Mass Claims and Dispute 
Resolution Generally”, Paper for the Seminar on Compensation Claims of The Chartered Institute of 
Arbitrators, London, 17 November 2016. 
176 Tackaberry, ibid. 
177 See J. Crook, “The United Nations Compensation Commission”, 148, as quoted in M. Tetreault, “Justice 
for All: Wartime Rape and Women’s Human Rights”, 3 Global Governance 197 (1997), 204. 
178 H. Niebergall, “Overcoming Evidentiary Weaknesses in Reparation Claims Programmes”, in C. Ferstman 
et al (eds.), Reparations for Victims of Genocide, War Crimes and Crimes Against Humanity: Systems in Place 
and Systems in the Making (BRILL, 2009), 159. 
179 Reed op. cit. (note 168), 215-217. 
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crimes against their person) would be highly reluctant to expose their losses in a public forum.180 
Lastly, in contrast to the IUSCT process, funding for compensation payouts was guaranteed due to 
the UN’s control over Iraqi oil revenues. This essentially unlimited funding stream meant that the 
UNCC (and each country’s claims processing body) did not face decisions about which among the 
many thousands of claims for injuries and suffering were more deserving than others. Given these 
favourable operating conditions, the UNCC was able to award compensation quickly to a large 
number of victims; around 2.7 million claims had been processed and payments finalised to 1.5 
million claimants by mid-1995.181  
Despite these positives, the UNCC had deficiencies. One of the most notable was that in many cases, 
claims from individuals for assault, personal injury, torture or death of a close family member had 
capped maximum damages determined in advance. For example, each incident of aggravated assault, 
sexual assault or torture had a ceiling of USD5000. This sum is very low compared to the 
compensation available in national victim compensation contexts for crimes of this nature, 
particularly considering the amount of Iraqi funds available for compensation purposes. The low 
ceiling of these payments indicated a strong emphasis on recognition of the fact of damage as a 
(perhaps the) primary means of satisfaction182, rather than a calculation based on the heinousness of 
the act, its likely future impact and the extent of suffering involved, hence Reed’s observation that 
“[t]he operative theory [was] that “rough justice” - getting lower sums to more people, quickly - is 
better than justice long delayed or no justice at all”.183 There is a strong argument that in a limited-
funds environment such a mechanism is a necessary trade-off to allow all victims to recover some 
compensation, but the richness of the Iraqi oil revenue stream in this case would suggest higher 
ceilings. 
The UNCC process employed non-legal methodologies and expertise in order to deal with legal 
claims in a short period. The UNCC utilised computerised sampling and other mass processing 
techniques without any examination of the veracity of individual claims (one such technique involved 
the use of test groups of claims to determine the eligibility of the remaining claims in that category). 
                                                 
180 Tetreault op. cit. (note 177), 207-208. 
181 A total of USD52.4 billion was awarded, of which USD47.8 billion has been paid: www.uncc.ch (last 
visited 27 December 2017). 
182 Tetreault op. cit. (note 177), 205. 
183 Reed op. cit. (note 168), 214. 
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While this enabled a timely disposition of claims (including mass claims), critics assert that it also 
resulted in massive fraud and overcompensation.184 This may also have been aggravated by the fact 
that it was left to the parent States of the victims to determine their own processes for accepting 
claims, and a very low standard of proof had been set.  
There was no Iraqi representation on the UNCC, so it was unable to have a voice in the determination 
of any claims. Coupled with the above procedures which had not previously been utilised in an 
international judicial setting, critics have argued that the UNCC process lacked due process for Iraq 
(contrast the meticulous due process for Iran in the IUSCT). It should be noted however that Iraq was 
able to comment on claims185 (particularly claims of large value), and there is evidence that UNCC 
panels were acutely aware of their responsibilities under Resolution 687 (which made Iraq liable only 
for direct losses from its aggression).186  
Van Houtte, Das and Delmartino have argued that it would not have been possible to design the 
process differently (for example, examine claims one-by-one, allowing Iraqi comments on each, in a 
more adversarial style) and still manage the volume and diversity of claims in an efficient and timely 
fashion to provide justice for victims. Therefore, shortcomings in this regard may have been in large 
part the unavoidable result of an internationalised process of this nature.187 That said, it clearly 
represents a version of victors’ justice - Bederman has observed that the history of claims 
commissions, with a few notable exceptions, has been one of the stronger imposing them on the 
weaker188 (as was routine practice also for lump-sum reparation). The fact of UN control over Iraq’s 
oil exports was also clearly a factor in allowing the set-up of an international scheme.  
Questions remain moreover over whether the UNCC, although certainly the first victim-centric 
compensation body of its kind, was actually an example of compensation for violations of IHL. As 
indicated earlier, it appeared rather to be a reaffirmation of the established legal doctrine that a State 
                                                 
184  Kamminga, op. cit. (note 79), 26. 
185 F. McGovern, “Dispute System Design: The United Nations Compensation Commission”, Harvard 
Negotiation Law Review 171 (2009), 177. 
186 H. van Houtte, H. Das and B. Delmartino, “United Nations Compensation Commission” in P. de Grieff, 
The Handbook of Reparations (Oxford University Press, 2006), 356-358. 
187 Ibid.  
188 D. Bederman, “The United Nations Compensation Commission and the Tradition of International Claims 
Settlement”, 27 New York University Journal of International Law 1 (1997). 
47 
 
guilty of aggression should pay compensation for losses caused by that aggression.189 Article 39 of 
the UN Charter requires the Security Council to determine the existence of aggression and thus 
violation of the Charter, but the Security Council’s further decision to make Iraq liable for “any direct 
loss” mixes responsibility in bello with responsibility ad bellum, which is legally problematic despite 
possibly serving as a deterrent for any future State aggression. Jus ad bellum and jus in bello are 
separate legal concepts190, and making liability for violations of the latter dependent upon liability for 
the former does not advance the legal basis for such claims in international jurisprudence and practice. 
Indeed, sweeping up in bello with ad bellum liability suggests in bello liability in itself is largely 
irrelevant. It also means States able to avoid liability ad bellum for political or other reasons will 
escape liability for all claims in bello as well, as occurred for the Coalition States in that same Iraq 
conflict. This is hardly desirable from the standpoint of all States’ compliance with humanitarian 
rules.191 
Despite important doubts over its legal implications, the UNCC process has had positive effects on 
the development of individuals’ rights to compensation in international law. First, Resolution 687 
established a victim compensation process where none had existed in Iraqi national law, which meant 
that vast numbers of victims had a remedy for their losses (otherwise they would not have had any, 
either in Iraqi or in foreign courts).192 Second, it underlined the right of individuals to compensation 
for their losses at the hands of a State and highlighted broad international agreement on an individual-
centric mechanism for that process. Third, it provided an example of what mass claims processing 
could look like, and showed it was possible to compensate large numbers of victims through an 
internationally-managed process in a timely fashion.193 The particular circumstances of the UNCC 
(the political consensus that Iraq was liable for all direct loss, and plenty of funding under 
international control to meet claims) will however be difficult to replicate. The UNCC model has 
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however been adapted for use in mass claims processes in other contexts, such as in compensation 
for victims of the attacks on the World Trade Centre in the United States.194 
2.2.3 Ethiopia-Eritrea Claims Commission (EECC) 
Ethiopia and Eritrea fought a bitter border war on three sides over the period 1998-2000. The conflict 
had its origins in historical and cultural differences in the aftermath of Eritrea’s long-fought war of 
independence from Ethiopia, and in tensions over the ownership of border towns.195 It left more than 
80,000 persons dead and led to massive internal displacement due to both sides’ indiscriminate 
shelling of villages, torture, pillage, rape of the civilian population and various abuses of POWs. In 
addition, each side confiscated the belongings of and interned or deported thousands of nationals of 
the other.196 The conflict was ended by the Algiers Agreement in 2000 which agreed to set up a 
boundary commission to adjudicate border claims. The parties agreed also to establish the EECC to 
adjudicate matters of international law resulting from the conflict.197 The EECC sat at The Hague and 
utilised the rules of procedure and registry services of the Permanent Court of Arbitration (PCA).198  
The EECC struck a middle course between the individualised judicial claims approach of the IUSCT 
and the broad predetermination of legal liability and administrative approach of the UNCC199, with 
aspects borrowed from each. Article 5(1) of the Agreement provided that the Commission would 
decide through binding arbitration claims by nationals (including natural and juridical persons) of 
one State against the other (or entities owned/controlled by the other) relating to violations of IHL 
including violations of the 1949 Geneva Conventions and other violations of international law. It was 
clearly envisaged that a large number of individual claims would be presented to the EECC, as 
evidenced by the fact that Article 5(10) allowed the Commission to use non-legal case management 
techniques and mass claims processing (as had the UNCC). With that in mind, Article 5(8) required 
all claims to be submitted by each State on its own behalf and on behalf of its nationals, and any 
                                                 
194 Ibid. 
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199 Kamminga, op. cit. (note 79), 26-27. 
49 
 
claims not submitted through this process (or already lodged in other fora) were extinguished. This 
recognised victims’ individual entitlements to compensation and again assigned an administrative 
role to their parent State200, as had been the case for the UNCC.  
In practice however, the claim process operated quite differently. Therefore, one of the most positive 
aspects of the UNCC process - the focus on enabling individual victim claimants - was unable to be 
duplicated. Although the Algiers Agreement had clearly envisaged large volumes of individual 
claims, the only individual claims that were presented during the entire EECC process were five 
claims presented by Eritrea covering six nationals claiming compensation mostly for property loss.201 
There is no evidence that either government made efforts to engage any of the other thousands of 
victims affected - instead, the Commission set the categories of claimants (civilian victims of various 
abuses, POWs, expellees etc), and the final amounts claimed under each were the governments’ own 
figures. Therefore, despite the promise of the agreement on paper, the practice adopted in the EECC 
process appeared essentially to be an exercise of diplomatic protection, albeit through an independent 
body. Indeed, the Commission noted in its Final Awards for both parties that: 
… as the claims addressed in this Award are almost entirely claims by the State Party for 
compensation for violations of law that it has suffered, rather than claims on behalf of its 
nationals, the Commission has been compelled to make judgments not as to appropriate 
compensation for individual victims, but instead as to the relative seriousness of those 
violations of law and the effects they had on the Claimant State Party.202 
 It also noted for both States that it was easier to tally estimates of property and infrastructure damage 
than it was to gather evidence of injuries or violations suffered by large numbers of individuals, which 
may have led to the lack of claims based on injuries to individuals.203 The relatively poor status of 
both countries (and the low levels of literacy, legal awareness and very limited facilities for reporting 
violations and making claims) would help to explain this outcome. It would have required a massive 
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amount of resources to set up an effective system for the vast numbers of victims affected by alleged 
violations and/or displacement from their villages to lodge individual claims to the required standards 
of evidentiary and legal proof (even if very low). Designing such a system could have been possible 
if there were substantial resources (as were available for the UNCC), but in an environment of severe 
funding, manpower and time constraints (Article 5(8) set a deadline of one year for States to present 
final claims) it was clearly impossible. This suggests that even when an individual-centric process is 
written into the process design, its workings in practice can only be guaranteed when the State(s) 
concerned and/or the international community ensure the necessary infrastructure and resources to 
receive and compile claims from displaced and marginalised groups.  
In accordance with its mandate the Commission completed its work within three years after the period 
for lodging claims had expired, thus avoiding an extended process as had occurred for the IUSCT. 
Each State claimed many billions of dollars from the other and liability was contested for many 
claims. This meant the Commission was forced to make determinations on the merits of claims 
(partial awards) before proceeding to the damages phase204, as required by PCA rules of procedure 
(see Article 5(7)). In this sense the Commission operated unlike a mass claims commission, although 
it did produce a substantial body of case law and findings on various IHL issues such as liability for 
interference with diplomatic representatives, general economic loss, seizure of ports, pensions of 
enemy nationals, and the loss of property owned by non-residents.  
The Commission made a total of 13 partial awards and two final awards. All but one decision was 
unanimous. It found both governments liable for a large range of violations in bello including the 
mistreatment of POWs, the murder, torture, rape, mental abuse and forced displacement of civilians, 
and the looting and destruction of property (private and public) not being valid military targets.205 
Findings on violations in bello were USD161,455,000 payable to Eritrea and USD174,036,520 
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payable to Ethiopia.206 The Commission also awarded Eritrea an extra USD2,065,865 for five claims 
on behalf of specific individuals (see earlier).207  
As to the Commission’s findings ad bellum (both countries had claimed the other was responsible), 
it found Eritrea violated the jus ad bellum in its original invasion of Ethiopia208, given that it had 
resorted to the use of force in self-defence in order to defend its territorial claims in the border region 
between the two countries209, and had attacked Ethiopian forces other than in self-defence pursuant 
to Article 51 of the UN Charter.210 Compensation for the finding of Eritrean liability ad bellum was 
a total of USD87,260,520 for deaths, displacement and human suffering by Ethiopian civilians, 
damage to public infrastructure and loss of profits.211 However, the EECC did underline that its prior 
determinations on jus in bello violations by both sides had not been dispositive of findings ad bellum, 
thus de-linking the two types of claims conceptually and in law.212 This was contrary to the apparent 
practice of the UNCC (and the Security Council in Resolution 687). As mentioned previously, this is 
vital in asserting the right of victims of violations to compensation irrespective of whether their parent 
State ends up on the winning or losing side of the war. 
In sum, the EECC mechanism contained some positive affirmations of the right to compensation for 
individuals suffering violations of war, particularly in delineating ad bellum and in bello liability (cf 
the UNCC) and demonstrating the application of such procedures in the case of very poor States. It 
also produced some very useful case law on a variety of international law topics, including 
recompense for individual victims. However, while the Commission expressed its hope that the 
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compensation awards it determined would be used to provide relief for civilian victims of the 
conflict213, to date neither country has paid the other. Ethiopia, due a net amount of only near USD10 
million, was particularly dissatisfied214 and has never demanded this sum from Eritrea, perhaps 
because it has already refused to honour the decision of the Ethiopia-Eritrea Boundary Commission 
(EEBC).215 In the UNCC process, each State was required to report its distribution of awards to 
victims, but there was no such requirement under the EECC process (and indeed, the sums claimed 
by each State did not represent the actual civilian losses reported by victims). Neither has each country 
allocated the quantum of its EECC award from its national budget to its own nationals’ redress.216 
This means that victims on both sides remain without any compensation at all (the difficulties 
surrounding enforcement of tribunal awards arise again in Chapter 8). Therefore, only in some 
respects has the practice of this body advanced the cause of individual compensation.  
2.2.4 The Conflict in Darfur, Sudan 
In the early 2000s hundreds of thousands of non-Arab Sudanese civilians were killed, tortured, raped 
and displaced from their villages in a campaign of genocide waged by Sudanese government-funded 
and armed Arab militias known as the Janjaweed against non-Arab rebel groups. In 2005 the United 
Nations’ Report of the International Commission of Inquiry on Darfur proposed (inter alia) a 
compensation commission be established to adjudicate claims from victims of war crimes in Darfur, 
whether those crimes were committed by government or by rebel forces.217 This recommendation for 
a compensation commission has to date not been acted upon by the Security Council or by the 
international community, although the fact it was made (and not repudiated) appears to be more 
evidence that the international community expects that individuals have the right to be compensated 
for grave violations of IHL at the hands of armed forces.  
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However, in 2006 the Sudanese government reached a peace agreement with one of the rebel groups 
in which it committed to pay USD30 million in compensation in Darfur. President Omar al-Bashir 
reportedly increased this sum to USD300 million (comprised of USD100 million of Sudanese funds, 
and a loan of USD200 million from China) in 2007.218 There were reports of small-scale village 
ceremonies where compensation of 20,000-700,000 Sudanese Dinars (USD80-2800) per person was 
provided, and comments by the State Governor that full compensation was a “national, religious and 
ethical duty on the government”.219 However, the rebel group involved soon repudiated the 
agreement, and conflict resumed between the government, rebels and Arab groups. Amongst this 
unrest, the International Criminal Court’s issue of arrest warrants for al-Bashir in 2009 and 2010, and 
South Sudan’s independence in 2011, a new peace agreement was reached in 2011 between the 
government and one of the smaller rebel groups (the Liberation and Justice Movement: LJM) entitled 
the Doha Document for Peace in Darfur. It contained a pledge for development aid from Qatar and 
other international donors in return for government commitments regarding governance and 
disarmament of pro-government militias, and a number of structures were set up for implementation 
of these arrangements. One important element was a victim compensation regime - Article 17 
required payment of a USD250 lump sum as part of a return package for each displaced family 
returning to their homes.220 
Less promisingly however, most other rebel groups have spurned the agreement and insisted on new 
negotiations, the LJM may also have stepped away from the agreement, and fighting has spiked since 
2013.221 The UN Secretary General’s report on UNAMID’s operations in April 2014 bemoaned the 
lack of engagement with the Doha Document for Peace in Darfur by its signatories and by the 
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international community222, but the Security Council has reaffirmed its commitment to the Doha 
Document as a comprehensive blueprint for peace as recently as July 2018223, and it is also supported 
by the African Union and the Arab League.224 
As complex is the political and military situation and grim the current prospects for peace amongst 
the warring sides, the fact that attempts at peace agreements have twice contained a victim 
compensation element, including a mechanism for dispersing the funds in the case of the 2011 
agreement, is a promising recognition of its importance. Although the UN’s International 
Commission of Inquiry on Darfur recommended compensation, it appears that the Sudanese 
government and the rebels involved may have been motivated by political, ethnic and/or economic 
considerations rather than legal ones, as well as by strong religious and cultural expectations 
mandating compensation. That said, broad international consensus on victim compensation is evident 
in the international mediation of peace talks, the offer of funds by international donors (China, Qatar 
and others), and the continued endorsement of the Doha Document for Peace in Darfur by the 
Security Council, African Union and the Arab League. This confirms that all parties clearly recognise 
the need for compensation in any final peace arrangement.  
2.3 Compensation in Other Recent Conflicts 
The above processes have been beset with severe shortcomings, but the right of individual victims to 
compensation has clearly been recognised, particularly when there has been involvement by the 
international community in the process design. However, political reasons can easily derail victims 
claims for compensation. The following discusses cases of recent conflicts which have not established 
claims processes given the political circumstances.  
During the Israeli attacks on Southern Lebanon in their 33-day conflict in July 2006, around 1,000 
Lebanese died (Lebanon has claimed one third of these were children), 4,400 injured and one million 
Lebanese (around 25% of the total population) were internally displaced.225 Southern Lebanese 
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civilians comprised 77% of all victims of the conflict, many of which had endured what appeared to 
be indiscriminate attacks amounting to clear violations of IHL.226 There was widespread concern at 
the level of civilian casualties, and condemnation of Israeli tactics of targeting civilian infrastructure 
and Hezbollah military targets in dense urban areas. 
There was an opportunity to push victims’ rights to compensation at the time the Security Council 
was meeting to try to put an end to the conflict. Lebanese arguments for Israel to bear responsibility 
for the destruction it caused in Southern Lebanon, particularly the disproportionate number of civilian 
deaths, and for extensive damage to civilian infrastructure, were supported by the Arab League. 
However, these were sidelined in negotiations over a US-French text in the Security Council which 
placed responsibility for starting the conflict on Hezbollah and prioritised the mechanics of a ceasefire 
and troop withdrawal (overseen by UNIFIL) and return of prisoners. This text, adopted as Resolution 
1701 (2006)227 urged international assistance for reconstruction for the extensive damage to civilian 
infrastructure, and humanitarian assistance for the thousands of displaced persons. There was no 
mention of compensation for victims. Qatar’s representative on the Council criticised the 
Resolution’s lack of balance, particularly for failing to mention the grossly disproportionate amount 
of damage done to Lebanon and to its civilians, and Israel’s legal and humanitarian responsibility for 
that destruction.228  
Apart from the legal position, it would have been very difficult politically for Lebanon to hold Israel 
responsible in international law for unlawful strikes and to obtain compensation. Firstly, Israel’s 
actions (including its liberal targeting practices in dense urban areas) had the backing of the United 
States and the United Kingdom, and secondly, Israel was fighting Lebanese Hezbollah, which these 
States regard as a terrorist group dedicated to overthrowing Israel. Against this politics, Lebanese and 
Arab arguments about Israel’s responsibility had little chance in the Security Council.  
After the conflict the Lebanese government reportedly provided compensation to Lebanese civilians 
who had their homes destroyed, assistance to displaced persons and reconstruction, with funds mainly 
from Arab donors and from Qatar. Hezbollah says it provided compensation to the families of 
                                                 
226 Ibid.  
227 S/RES/1701 (11 August 2006). 
228 He however noted that he would vote for the Resolution in order to end the conflict quickly - see comments 
by Sheikh Hamad bin Jassim bin Jabr al-Thani, First Deputy Prime Minister and Minister of Foreign Affairs 
of Qatar, in “Security Council Calls for End to Hostilities between Hizbollah, Israel, Unanimously Adopting 
Resolution 1701 (2006)”, UN Press Release SC/8808 (11 August 2006). 
56 
 
Hezbollah fighters and carried out other reconstruction (financed by Iran).229 Lebanon did not 
compensate Israeli civilians, and Israel compensated its own civilians but not any Lebanese. Indeed, 
it is unlikely that either State’s civilian victims would have accepted compensation from the other 
[Holewinski observes that the extension of animosity to respective civilian populations impedes peace 
efforts, and enough examples of State inaction may frustrate making amends from achieving the 
status of customary international law.230] So even when on strong legal ground, politics can be a 
significant obstacle to pressing for victim compensation. For its part, at the time of Resolution 1701 
Lebanon’s priorities centred around a ceasefire, regaining control of the south of the country from 
Israeli troops, and border issues. While it pushed at first for assistance with humanitarian aid and 
reconstruction, there is no evidence that Lebanon had compensation of individual victims in mind.231   
Of note, however, during the conflict Israel had bombed the oil storage tanks of Lebanon’s Jiyeh 
power station, which spoilt the entire Lebanese coastline and extended to Syria. The environmental 
(and economic) damage was extensive. Lebanon demanded compensation to cover the clean-up and 
losses, and with the release of a report by Secretary General Kofi Annan232, these demands were 
mirrored by the international community233 and have been repeated nearly every year since.234 The 
resolution in 201 called on Israel to pay the sum of USD856.4 million235 toward the spill’s clean-up 
and compensation for its environmental, economic and health impacts. Israel condemned the 
resolutions as biased against it and has refused to pay.236 Soon after the spill there were informal 
                                                 
229 “Factbox: Costs of War and Recovery in Israel and Lebanon”, Reuters, 9 July 2007. 
230 S. Holewinski, “Making Amends” in D. Rothbart, K. Korostelina and M. Cherkaoui, Civilians and Modern 
War: Armed Conflict and the Ideology of Violence (Routledge, 2012), 328. 
231 UN Press Release SC/8808, op. cit. (note 273). 
232 A/69/313 (14 August 2006). 
233 General Assembly Resolution A/RES/61/194 (20 December 2006).  
234 General Assembly Resolutions A/RES/62/188 (19 December 2007), A/RES/63/211 (19 December 2008), 
A/RES/64/195 (21 December 2009), A/RES/65/147 (20 December 2010), A/RES/66/192 (22 December 
2011), A/RES/67/201 (21 December 2012), A/RES/68/206 (20 December 2013), A/RES/69/212 (19 
December 2014), A/RES/70/194 (22 December 2015), and A/RES/71/218 (21 December 2016). 
235 General Assembly Resolution A/RES/69/212 (19 December 2014). See also “Lebanon: UN Reiterates Calls 
on Israel to Compensate Lebanon for 2006 Oil Spill”, Asia News Monitor, 26 December 2016. 
236 B. Alkantar, “Will Lebanon Make Israel Abide by UN Resolution on ‘Oil Spill’?”, Al Akhbar English, 29 
December 2014. See also “UN Asks Israel to Pay Lebanon $850m”, Al Jazeera English, 20 December 2014. 
57 
 
mechanisms set up to receive donor funds237, and in 2009 the General Assembly set up the Eastern 
Mediterranean Oil Spill Restoration Trust Fund.238 As of December 2016 however, no donations had 
been made to the Trust Fund.239 
In pushing harder for environmental reparation than for compensation for civilian harm it might 
appear that Lebanon may have considered the former to be generally less politically contentious than 
the latter, and thus it probably enjoyed greater chances of success. This however has not been the 
case. This example highlights clearly the role of politics in compensation issues and underlines the 
current lack of enforcement options against a responsible State (particularly if it is protected against 
adverse Security Council attention). Short of paying victims from its own funds, the only recourse of 
the affected State (acting on behalf of individual victims) will be to lobby the international community 
for donor funding.240  
Another example of the often-decisive role of international politics in compensation questions again 
involved Israel. This incident occurred not during active hostilities, but against a background of 
continued military tension with the Occupied Palestinian Territories. In 2010 Israeli commandos 
conducted a raid on a flotilla of ships (registered in Turkey) attempting to break Israel’s blockade of 
Gaza. Nine Turkish civilians were killed and many others injured.241 Relations between Turkey and 
Israel soured as the Turkish government demanded compensation for the survivors and for relatives 
of victims, but Israel refused. A fact-finding panel of the UN Human Rights Council (HRC) convened 
soon after the incident242 found that Israel’s blockade of Gaza was unlawful due to the deep 
humanitarian crisis in that territory and the prohibition on collective punishment of a civilian 
population, so Israel’s interception of the flotilla had been unlawful (even under Article 51 of the UN 
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Charter).243 It then found that the use of force by the Israeli military had been “not only 
disproportionate to the occasion but demonstrated levels of totally unnecessary and incredible 
violence” and had “betrayed an unacceptable level of brutality”.244 It concluded that there was clear 
evidence for war crimes prosecutions under Article 147 of Geneva Convention IV in relation to wilful 
killing, torture or inhuman treatment and wilfully causing great suffering or serious injury to body or 
health, and there had also been violations of a number of prohibitions in IHRL (specifically, the 
ICCPR).245Importantly, the HRC report had concluded that Israel’s breaches of IHL and IHRL 
required an effective remedy: “[t]he right to an effective remedy should be guaranteed to all victims”, 
and victims should be “compensated adequately and promptly”.246 
Before the panel’s report was even released Israel rejected its findings and criticised the HRC as 
“biased, politicised and extremist”.247 An investigative panel later commissioned by UN Secretary 
General Ban Ki-Moon (containing both Turkish and Israeli representation), although not constituted 
to determine legal liability, found that the blockade had been in accordance with international law. It 
found that while the flotilla had “acted recklessly”, Israel’s acts in boarding the vessel without 
warnings, at a substantial distance from the blockade zone and with such force had been “excessive 
and unreasonable”.248 [There was a variety of views at the time about whether Israel’s blockade of 
Gaza was illegal (as maintained by the UNCHR, the HRC panel (above), the ICRC and the National 
Lawyers Guild’s International Committee, the European Parliament and Amnesty International), 
whether interception of the vessel was illegal with regard to its nature249 or where it had occurred (in 
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international waters), or just the use of excessive force that had made the interception illegal.] As had 
the HRC, this panel recommended also that “Israel should offer payment for the benefit of the 
deceased and injured victims and their families, to be administered by the two governments through 
a joint trust fund of a sufficient amount to be decided by them”.250  
This compensation recommendation also saw no action, but after a diplomatic standoff between 
Turkey and Israel lasting six years, Israel finally agreed to pay USD20 million to compensate the 
Turkish citizens killed and injured as part of a package of measures to improve bilateral relations. 
The compensation payment was said to be made without admission of liability, and in return Turkey 
waived all legal claims against the Israeli military.251 This was a classic case of diplomatic protection 
whereby Turkey had represented the interests of its citizens to a foreign government.252 It is most 
doubtful whether those families would have received any compensation at all if instead they had 
lodged individual claims in an Israeli court or had themselves petitioned the Israeli government for 
compensation. Despite the adverse findings against it (above), Israel was again protected against any 
political sanction in the UN Security Council, so compensation on this basis was also very unlikely. 
The inter-State process allowed larger bilateral political concerns to be brought into play which gave 
more weight to the families’ claims253, and they were able to receive compensation. The case is a 
clear example of how political intransigence can easily derail legitimate compensation claims in the 
absence of political pressure. 
                                                 
at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/home. There were 10,000 tonnes of goods in the 
flotilla including school supplies, building materials and two large electricity generators. 
250 Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident, op. cit. (note 283), 
Recommendation xi, 6. 
251 T. Goldenberg, “Official: Israel will Compensate Families of Turkish Flotilla Victims”, USA Today, 17 
December 2015. 
252 In contrast, compensation for the Malaysian Airlines jet apparently shot down over Eastern Ukraine in 2014 
is set to come from Malaysian Airlines in accordance with its commitments under the Montreal Convention; 
see L. Reynolds, “Malaysian Airlines Strikes Compensation Deal with Families after Flight MH17 Shot 
Down”, The Sunday Express (UK), 18 July 2016. Russia continues to deny responsibility, making the chances 
of an inter-State compensation process remote. [Separately, there has been a report that some families have 
filed a claim for compensation against Russia in the ECHR; The Guardian, 22 May 2016].  
253 R. Sanchez and Z. Weise, “Israel and Turkey End Six-Year Standoff with Deal on Gaza Flotilla Killings”, 
The Telegraph, 27 June 2016. 
60 
 
2.4 Civil Redress for Victims in the ICC 
There have been significant shifts in the field of international criminal law which have, 
encouragingly, paid more attention to the rights of victims per se. Previous examples of international 
criminal tribunals, most famously the ICTR and ICTY (both of which are discussed in the context of 
transitional justice in Chapter 6), have been only concerned with securing the conviction of accused 
violators of international law and relegated victims’ participation to the periphery, as occurs in 
criminal processes in common law-based jurisdictions. These bodies had the power to make 
compensation awards but never did so due to the impecuniosity of the accused. Effectively, therefore, 
these UN tribunals could not respect the UN’s own Declaration of Basic Principles of Justice for 
Victims of Crime and Abuse of Power (1985).254  
In contrast, the Statute of the International Criminal Court (ICC) (the ‘Rome Statute’)255 is the first 
permanent international tribunal to give rights to victims of armed conflict. The Rome Statute is also 
the only international treaty clearly envisaging civil redress for such victims its Article 75(1) and (2) 
is in the following terms: 
Article 75: Reparations to victims 
(1) The Court shall establish principles relating to reparations to, or in respect of, victims, 
including restitution, compensation and rehabilitation. On this basis, in its decision the Court 
may, either upon request or on its own motion in exceptional circumstances, determine the 
scope and extent of any damage, loss and injury to, or in respect of, victims and will state the 
principles on which it is acting.  
(2) The Court may make an order directly against a convicted person specifying 
appropriate reparations to, or in respect of, victims, including restitution, compensation and 
rehabilitation.  
Where appropriate, the Court may order that the award for reparations be made through the 
Trust Fund provided for in Article 79. 
                                                 
254 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, UNGA Resolution 
A/RES/40/34 (29 November 1985). See J. Wemmers, “Victim Reparation and the International Criminal 
Court: Evaluating the Success of the ICC with respect to Victims”, 16 International Review of Victimology 
123 (2009), 124. 
255 A/CONF.183/9 of 17 July 1998. The Statute entered into force on 1 July 2002.  
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Article 79 provides that States Parties will establish and manage a Trust Fund for the benefit of 
victims of crimes adjudicated before the Court, and that the Court may order money and proceeds 
collected through fines and/or forfeiture to be paid into the Fund (see also Article 75(2)). This is the 
Fund’s reparation mandate. The Fund also accepts voluntary contributions from States to be used for 
the benefit of victims in situation areas under investigation and independently of the reparation 
process; its ‘assistance mandate’.256 This second role has the benefit of offering more timely 
assistance to victims than would occur under the reparation mandate and allows funds for a broader 
group of persons than might be directly affected by the one crime.  
Since 2009 the Trust Fund has focused on assistance projects in areas within the Court’s scrutiny, 
particularly the Democratic Republic of the Congo and Northern Uganda. Some 350,000 victims have 
benefited, including survivors of sexual and gender-based violence, child mothers, former (male and 
female) child soldiers, girls formerly associated with armed groups, returnee communities, disabled 
persons and amputees, disfigured and tortured persons, and other vulnerable children and young 
people (such as orphans). In 2017 it announced a programme for victims in Ivory Coast to commence 
by 2018 and had mandated €800,000 for the purpose.257 In June 2018, the Trust Fund announced €1 
million from its assistance mandate for victims of the Congolese Liberation Movement - a large 
number of whom are survivors of sexual violence - in the Central African Republic (see below).258 
The reparation mandate of the Trust Fund has not played nearly as large a role to date, but there are 
hopeful signs that it will become of greater importance as more convictions are secured and awards 
made. The first reparation award determined by the ICC was in 2012 in the case of Thomas Lubanga 
Dylio, who was found guilty of the war crimes of the enlistment and conscription of children under 
the age of 15 in the Democratic Republic of the Congo. In late 2016 the Court approved and ordered 
implementation of the Trust Fund’s plan for symbolic and non-symbolic collective reparation259, and 
in late 2017 the Court set Lubanga’s liability for the latter at USD10 million.260 In the second case, 
                                                 
256 See http://www.trustfundforvictims.org. 
257 ICC Press Release: “Trust Fund for Victims decides to provide $1 million for the reparations awarded to 
victims in the Katanga case, welcomes earmarked donations of €200,000 from the Netherlands”, 18 May 2017. 
258 Trust Fund for Victims Press Release, 13 June 2018; “ICC Sets Up €1 million Fund for Bemba Victims”, 
Business Day, 14 June 2018. 
259 ICC Press Release: “Lubanga case: ICC Judges Approve Plan on Symbolic Reparations”, 21 October 2016. 
260 See https://www.trustfundforvictims.org/en/what-we-do/reparation-orders. No individual reparation was 
payable to victims of sexual violence in Lubanga as the prosecution had not brought these charges and so the 
accused was not convicted of such crimes (that said, the Trust Fund has used its assistance mandate to benefit 
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in 2014 the Court convicted Germain Katanga of being an accessory in war crimes and crimes against 
humanity for an attack on a village, also in the Democratic Republic of the Congo. In April 2017 the 
Court determined Katanga’s liability as USD1 million. The award covers 297 victims and will consist 
of symbolic reparation of USD250 for each individual (a total of USD74,250), as well as four awards 
of collective reparation (a total of USD925,750) in the areas of housing support, income generating 
activities, education aid and psychological rehabilitation.261  In the third case, in September 2016 the 
Court found Ahmad al-Faqi al-Mahdi guilty of the war crime of attacking historic and religious 
buildings in Timbuktu, Mali, while a member of Ansar Eddine (affiliated with Al Qa’ida in the 
Islamic Maghreb). In August 2017 the Court determined al-Mahdi’s liability was €2.7 million, which 
covers individual awards and collective reparation. In the final case, former Congolese Vice President 
Jean-Pierre Bemba Gombo (plus four others) was convicted in 2016 of murder, rape and pillage (as 
war crimes, and the former two also crimes against humanity) for his actions as Commander-in-Chief 
of a pro-Congolese military group (the ‘Congolese Liberation Movement’) in the Central African 
Republic262, and sentenced to 18 years in prison. More than 5,200 victims registered with the Court 
in the case.263 However, in June 2018 the ICC Appeals Chamber (by a majority) quashed his 
conviction based on legal errors made by the Trial Chamber (principally that the conviction had 
exceeded the scope of the charges, and on the issue of command responsibility).264  
Awards made against indigent perpetrators by necessity require the Trust Fund to provide the funds. 
The Trust Fund’s ability to do so is found in its Regulation 56 complement authority. In the Lubanga 
                                                 
these victims). See also M. Pena, “ICC Appeals Chamber Issues Its First Judgment on Reparations”, 
International Justice Monitor, 3 March 2015; ICC Press Release: “Lubanga Case: Trial Chamber II Issues 
Additional Decision on Reparations”, 15 December 2017.  
261 ICC Press Release: “Katanga case: ICC Trial Chamber II Awards Victims Individual and Collective 
Reparations”, 24 March 2017.  
262 See https://www.icc-cpi.int/car/bemba. 
263 Amnesty International, “CAR: Acquittal of Bemba a Blow to Victims”, 8 June 2018. 
264 The Situation in the Central African Republic (Prosecutor v Jean-Pierre Bemba Gombo), No. ICC-01/05-
01/08 A, Appeal Chamber (8 June 2018), paras 116-119, 189-194, 196-198. The Trial Chamber’s conviction 
of Bemba was the first on the basis of command responsibility, and the first in the ICC for sexual violence. 
The apparent precedent of this case (particularly in demonstrating the limitations in command responsibility 
of a remote commander) are very concerning from the point of view of future convictions, which impacts in 
turn on liability for reparation to victims. For a criticism of the Appeal Chamber’s decision see L. Sadat, 
“Fiddling while Rome Burns? The Appeal Chamber’s Curious Decision in Prosecutor v Jean-Pierre Bemba 
Gombo”, EJIL Talk!, 12 June 2018. For a criticism of the decision particularly in relation to victims of sexual 
violence, see S. SaCouto, “The Impact of the Appeals Chamber Decision in Bemba: Impunity for Sexual and 
Gender-Based Crimes?”, International Justice Monitor, 22 June 2018. 
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case, the Trust Fund had previously announced it will complement the accused’s contribution to 
collective reparation by up to €1 million265; as this falls far short of the award, the Court has requested 
the Trust Fund raise international donor funds, and also enter into discussions with the Congolese 
government about contributing to the reparation process.266 In Katanga,  the accused was also unable 
to contribute any funds to meet the award, and the Trust Fund has since announced it will cover the 
entirety of the USD1 million reparation award (a contribution of €200,000 from The Netherlands is 
earmarked to cover all of the individual awards first).267 In al-Mahdi, the Court has requested the 
Trust Fund cover the entirety of the €2.7 million award, again with priority given to payment of the 
individual awards.268 Following the Bemba acquittal, the Trust Fund has announced a €1 million fund 
for victims of Bemba’s militia (under the Fund’s assistance mandate).269 Reliance upon voluntary 
contributions from States and other international donors has clear implications for how substantial 
the Trust Fund can plan awards. Although the ICC Appeals Chamber has clarified that a convicted 
person remains liable and must reimburse the Fund for the funds it advances under its complement 
authority270, there is little real prospect of recovering such sums. Articles 75(5), 93(1) and 109 of the 
Rome Statute contain provisions for States to assist the Court with identifying and securing assets for 
the reparation of victims, but no doubt this will be a difficult and protracted process even when an 
accused is known to have amassed a personal fortune. This heavy call on Trust Fund resources is very 
likely to continue. This may mean that many reparation awards will necessarily be largely symbolic, 
particularly in cases of mass atrocity, or there may need to be more weight placed on collective rather 
than individual awards than may otherwise be the case. Symbolic awards may be appropriate in some 
circumstances271, and of course the wrongs victims have suffered are often of a magnitude that is not 
                                                 
265 See https://www.trustfundforvictims.org/en/what-we-do/reparation-orders. 
266 ICC Press Release: “Lubanga Case”, op. cit. (note 260). 
267 ICC Press Release: “Trust Fund for Victims Submits Draft Implementation Plan for Reparations in the 
Katanga Case”, 26 July 2017; ICC Press Release: “Trust Fund for Victims decides to provide $1 million for 
the reparations awarded to victims in the Katanga case, welcomes earmarked donations of €200,000 from the 
Netherlands”, 18 May 2017; ICC Press Release: “Katanga case: Reparations Order Largely Confirmed”, 8 
March 2018. 
268 See https://www.trustfundforvictims.org/en/what-we-do/reparation-orders. 
269 Trust Fund for Victims Press Release, op. cit. (note 258). 
270 Pena, op. cit. (note 260). 
271 See for example ICC Press Release: “Lubanga case” op. cit. (note 260). 
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compensable in other than symbolic terms, but it is inevitable that the Trust Fund’s reliance on States’ 
philanthropic whims will impact on its effectiveness.  
Alongside these limitations is the fact that proceedings can only be brought against individuals; there 
is at present no mechanism in the ICC to hold States accountable for genocide or crimes against 
humanity (committed pursuant to an organised policy) and to order them to pay compensation. The 
ICC’s successful prosecution of an individual for war crimes does not implicate some form of joint 
responsibility (legal or financial) of the State on whose behalf the accused acted. This means again 
that only smaller awards are possible than might otherwise be the case. 
Of course, the availability of any ICC reparation for victims depends on whether it can act in the first 
place. The ICC can exercise jurisdiction only when the crime was committed by a citizen of a member 
State or on the territory of a member State, or if the UN Security Council refers the situation to the 
Court.272 Some obvious candidates for examination have never ratified the Rome Statute (such as Sri 
Lanka, North Korea, Uzbekistan, Israel273, Syria, Iraq, the US and the UK), and while the Security 
Council could have given the ICC jurisdiction over crimes in or committed by those States, the 
Council’s permanent members have tended to shield their allies from the Court’s attention.274 This 
means so many victims around the world have been denied their ‘day in court’, which actively detracts 
from the reputation the Court might otherwise hold as a bastion of impartiality in the throes of 
international war and politics. It also means there has been a preponderance of the ICC’s attention to 
date on poor African States, particularly the Democratic Republic of the Congo. Some (notably 
African human rights activists) have welcomed this as paying long-overdue attention to the countless 
ignored victims of atrocities in Africa, but others (particularly some African leaders) have argued 
discrimination, claiming the Court is taking advantage of Africa’s weak global position.275  
                                                 
272 Rome Statute Articles 12, 13. 
273 Note that in respect of the Occupied Palestinian Territories, Palestine acceded to the ICC in January 2015, 
and the ICC has opened a preliminary examination of the situation at hand. Separately, in November 2015 the 
Appeals Court directed the Prosecutor to reconsider her decision not to proceed in relation to the case referred 
by the Comoros, Greece and Cambodia regarding Israel’s attack on the ‘Gaza flotilla’ on 31 May 2010. See 
https://unispal.un.org/DPA/DPR/unispal.nsf/0/9D4C7F22A7A541D885257EF800550B7D and 
http://www.icc-cpi.int. 
274 Additionally, the UN General Assembly lacks the power to grant jurisdiction to the ICC. See K. Roth, 
“Africa Attacks the International Criminal Court”, NY Review of Books, 6 February 2014. 
275 Ibid. 
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The ICC is still in the very early stages of its development, only a relatively small number of trials 
have been completed276, and ambiguity remains in how victims’ rights will be interpreted and applied. 
Procedurally, some technicalities also remain unsettled in the administrative relationship between the 
Trial Chambers and the Trust Fund.277 It is also important to recall that the ICC’s membership does 
not include many States and the Court’s secondary role in the prosecution of war crimes and crimes 
against humanity under the ‘principle of complementarity’278 mean that relatively few suitable cases 
arise.  
2.5 Conclusions 
The number of claims commissions has been small in recent times and their processes far from 
uniform, with varying degrees of State involvement, funding levels and success in settling claims 
fairly and in a timely way. However, there have been efforts to build on the lessons of the past in the 
design of new procedures. Importantly, processes have been introduced to enable processing and 
settlement of mass claims, which has opened the door to compensating large numbers of people. Such 
a task would otherwise have been left to respective parent States to pursue via diplomatic protection 
processes, or perhaps considered merely the price of war. These efforts demonstrate that the 
international community has heightened expectations in modern times that individual victims be 
compensated for violations of IHL, and this sentiment has been expressed repeatedly and by diverse 
States, including at the Security Council level.  
However, these modern examples have been confined to the developing world279 - there have been 
no examples of claims bodies (for example) for victims of Coalition or other first world (such as 
Russian) military action in Afghanistan (2001 and subsequently), Iraq (2003 and subsequently), and 
most recently, Syria (for the ex gratia compensation process established in these conflict zones, see 
Chapter 7). Awards made by a claims body would imply liability and thus responsibility in 
international law, which politically powerful States (particularly those with a veto in the Security 
Council) are both keen to, and able to, avoid. Similar considerations appear to have applied to recent 
Israeli military action. This suggests that realisation of legal rights in this area remains subject to the 
                                                 
276 Twenty-two cases in nine situations have been completed by the Court; www.icc-cpi.int. 
277 Wemmers, op. cit. (note 254), 214. 
278 Preamble and Articles 1,17 of the Rome Statute. 
279 The IUSCT process, although involving the US, was overwhelmingly concerned with claims against Iran 
rather than the other way around. 
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exigencies and structural biases of current international politics. This is clearly unjust from the 
viewpoint of the many victims concerned. 
The establishment of the ICC has had a positive effect on international efforts to abrogate impunity 
for IHL violations. It has expanded significantly the opportunities for prosecution of such violations, 
which has led to greater possibilities for civil redress adjunct to criminal proceedings. However, given 
the Court’s ‘backup’ status with respect to launching prosecutions, the paucity of awards in criminal 
cases and limited use of the Victims Trust Fund, it has not yet lived up to the aspirations many 
advocates have for it as a tool for victims’ justice. Initial awards have been promising with respect to 
recognising the need for and the primacy of compensation for individual victims, but the lack of 
ability to hold States responsible where their officials have professed indigence, and reliance instead 
on the variable benevolence of the international community, is likely to prove a serious long-term 
lacuna in efforts to make the Trust Fund a more reliable compensation mechanism. On the positive 
side however, ICC membership has required member States to implement processes to give effect to 
the victims’ right to reparation, and to ensure cooperation in the enforcement of reparation orders 
under Article 75.280 
The following chapter examines instances of and opportunities for victims to claim compensation for 
violations of IHL under IHRL procedures.  
 
 
  
                                                 
280 I. Bottigliero, Redress for Victims of Crimes under International Law (Springer, 2013), 243. 
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3 COMPENSATION FOR WAR DAMAGE IN HUMAN RIGHTS MECHANISMS 
3.1 Introduction  
IHRL as contained particularly in the core human rights treaties and in international customary law 
applies also during times of conflict which are governed principally by IHL. The number of instances 
where harm done during conflict has been remedied by IHRL processes rather than under IHL has 
been significant. The reasons for the prominence of this option is, predictably, that in many cases 
there have been no IHL mechanisms available of the type discussed in Chapter 2, coupled with the 
fact that IHRL offers settled and tested pathways to individual redress (monetary compensation and 
in-kind). Moreover, as discussed already in Chapter 1, compensation for violation of the human rights 
of an individual is a long-settled, perhaps universally-recognised, right free from the sort of debates 
in recent times that have concerned the status of an individual in respect of violations of IHL. 
This chapter deals only with instances where violations of IHL have also been violations of IHRL 
able to be remedied under IHRL mechanisms. The discussion is confined to international and regional 
procedures. The possibilities for victims to bring claims in the courts of their home State, the forum 
State or those of the alleged State perpetrator, are examined in Chapters 4 and 5.  
3.2 Human Rights Obligations, and the Lex Generalis/Lex Specialis Argument 
Most successful claims for reparation (including instances of extraterritorial civil jurisdiction) for 
violations suffered during armed conflict have in fact occurred under IHRL. Human rights obligations 
in international law spring from several seminal international human rights instruments which have 
attracted widespread, although not universal, ratification. These are supplemented by a significant 
and growing body of customary IHRL which is mandatory upon every State.281 
Many international human rights instruments contain the obligation to ensure there are mechanisms 
in place for individuals complaining of violations of their rights to obtain redress - most often 
monetary compensation. In most cases the treaty obligation is not specific as to the nature of these 
mechanisms, meaning they may be administrative, bureaucratic, judicial, or a combination thereof.282 
                                                 
281 A. Clapham, Human Rights Obligations of Non-State Actors (Oxford University Press, Oxford, 2006), 85-
86. 
282 For example, ICCPR Article 2(3). See also Human Rights Committee, General Comment No. 31: The 
Nature of the General Legal Obligation Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add. 
13 (26 May 2004), paras 13, 15, 16. 
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While this obligation to grant redress may appear dispositive of the issue, in fact the scope and the 
meaning of this wording have been the subject of litigation in various States, and in some instances 
it has been read down (such as on the issue of extraterritorial application)283 or it has the possibility 
to conflict with other State imperatives.284In many cases State authorities still act with a large degree 
of impunity, despite their human rights obligations and the obligation to grant redress being clear.285 
The amount of case law in the human rights area is voluminous, much of it related to peacetime 
violations, and it is not the intent of this thesis to examine such material. 
Human rights obligations are incumbent on States during peacetime or during times of conflict and 
upheaval. States are permitted to derogate from their human rights obligations during wartime, 
although there is a “core” of human rights which may not be suspended or abrogated under any 
circumstances, such as the prohibition on killing without cause, the prohibition against torture, 
inhuman or degrading treatment and punishment, the prohibition of slavery, the right to a fair criminal 
trial, and the prohibition of retrospectivity for criminal offences.286  
During armed conflict the human rights regime, as affected by any allowable derogations, thus 
comprise the lex generalis, which is supplemented - and in some areas superseded - by the lex 
specialis of IHL. In many cases human rights in war mirror those in IHL, and/or are expressed in 
similar terms, for example Common Article 3 of the Geneva Conventions outlaws arbitrary killing, 
torture, mutilation and cruel or degrading treatment, and provides there can be no punishment without 
crime, all of which are “core” non-derogable rights protected in the key human rights instruments, 
particularly the International Convention on Civil and Political Rights 1966 (‘ICCPR’) Articles 6, 7 
and 15, and the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 1984 (‘CAT’). Logically, the right to redress for violation of a right is a part of that right, 
                                                 
283 See M. Milanovic, “Comparing the ICCPR and ECHR” (Foreign Surveillance and Human Rights, Part 2: 
Interpreting the ICCPR), EJIL: Talk!, 26 November 2013. See also Chapter 3.5.1 below. 
284 Such as the obligation to investigate the alleged violation: American Bar Association/Central European and 
Eurasian Law Initiative, “ICCPR: Legal Implementation Index”, July 2003, 8-9.  
285 For example, see UN Human Rights Committee (HRC), UN Human Rights Committee: Comments: 
Uruguay, CCPR/C/79/Add.19 (5 May 1993), para 7. 
286 ICCPR Article 4(1) and (2); International Committee of the Red Cross, “IHL and Human Rights Law”, 29 
October 2010; available at: https://www.icrc.org/eng/war-and-law/ihl-other-legal-regmies/ihl-human-
rights/overview-ihl-and-human-rights.htm. See also International Convention on the Protection of all Persons 
from Enforced Disappearance, Article 1(2). 
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so a right for which there can be no derogation will include within it the right also to an effective 
remedy for its violation.287 
Much has been written on the interplay between the lex specialis of IHL and the lex generalis of 
IHRL.288 For its part, the International Court of Justice (ICJ) has made clear the general application 
of IHRL in situations of armed conflict in its Nuclear Weapons Advisory Opinion289 (where it referred 
in particular to the application of the ICCPR (see below)), and its Advisory Opinion on Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004) (where the 
Court made clear broader human rights law applies also to external and occupied territories).290 The 
latter was confirmed in the Case Concerning Armed Activities on the Territory of the Congo (DRC v 
Uganda) (2005).291 The Security Council in particular has reiterated on many occasions that IHRL 
applies during armed conflicts, including non-international conflicts.292  
There have been heated legal debates about whether violations of IHL (given it is the lex specialis) 
can be judged under IHRL given the latter’s status as lex generalis. Some commentators remain 
committed to what has been termed the ‘separation theory’ where the two fields of law are viewed as 
distinct, with IHRL giving way to IHL during situations of armed conflict, while others have argued 
that continued convergence between both regimes has opened up the possibility for the co-application 
of both bodies of law during armed conflict.293 Where the two fields of law conflict legal theory 
                                                 
287 Human Rights Committee, General Comment No. 31, op. cit. (note 282), paras 5, 14. 
288 See for example C. Droege, “The Interplay between International Humanitarian Law and International 
Human Rights Law in Situations of Armed Conflict”, 40(2) Israel Law Review 310-355 (2007). 
289 Nuclear Weapons Advisory Opinion, op. cit. (note 14), para 25. 
290 Wall Advisory Opinion, op. cit. (note 16), para 106. Note the legal/conceptual doubts over Israel’s position 
that IHRL cannot apply in situations of armed conflict - see Droege, op. cit. (note 288), 323-324. 
291 Case Concerning Armed Activities on the Territory of the Congo (DRC v Uganda), [2005] ICJ 116 (19 
December 2005), para 119. 
292 Recent examples in the Security Council include: SCR 2427 (9 July 2018) and SCR 2225 (18 June 2015) 
regarding children in armed conflict; SCR 2431 (30 July 2018) and SCR 2417 (24 May 2018) regarding 
conflict in Somalia; SCR 2423 (28 June 2018) regarding conflict in Mali; and SCR 2409 (27 March 2018) 
regarding conflict in the Democratic Republic of the Congo. See also the more dated examples in Droege, op. 
cit. (note 288), 316 (including fn 24 therein), 317. 
293 See the discussion in H.-J. Heintze, “On the Relationship between Human Rights Law Protection and 
International Humanitarian Law”, 86(856) International Review of the Red Cross 789 (December 2004), 791-
793. 
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provides that the more specific takes preference over the general294, but where there is a great deal of 
overlap this suggests in theory that violations of IHL which also amount to violations of IHRL could 
be remedied under either regime. Some of the human rights most relevant in war are the right to life, 
freedom from torture, and freedom from unlawful/arbitrary detention (for all of which no derogations 
are permitted), and these correspond closely to prohibitions under IHL. This would suggest the 
generally well-settled mechanisms and procedures of the human rights field could be available to 
many victims of IHL breaches. This would appear to be consistent with the ICJ’s rulings on the issue, 
and clearly allows greater opportunities for victim redress. 
3.3 The Right to an ‘Effective Remedy’ in IHRL 
There has been a large number of General Assembly resolutions throughout the last 20 years on the 
right of individuals to compensation for egregious violations of their human rights, such as violations 
of the prohibition against torture, inhuman and degrading treatment, enforced disappearance, 
discrimination against minorities, violence against women, slavery etc. These have all recalled the 
obligations on States to ensure there are systems in place in their domestic infrastructure to allow 
victims to obtain adequate redress, including rehabilitation.295 Of key importance has been the 
General Assembly’s 2005 adoption of the Basic Principles and Guidelines on the Right to a Remedy 
and Reparation for Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law (‘Basic Principles’) (discussed above in Chapter 1.4). Principle 12 
of the Basic Principles asserts the right of a victim of gross violations of IHRL (or serious violations 
of IHL) to access an ‘effective remedy’ in local courts or administrative processes, and Principle 
11(b) makes clear that this right includes “adequate, effective and prompt reparation” for harms 
suffered. In addition to individual reparation, Principle 13 calls upon States to develop mechanisms 
for collective reparation by groups of victims.  
                                                 
294 S. Borelli, “The Mis-Use of General Principles of Law: Lex Specialis and the Relationship Between 
International Human Rights Law and the Laws of Armed Conflict” in L. Pineschi, General Principles of Law: 
The Role of the Judiciary (Springer 2015). 
295 Such as A/69/269 (6 August 2014), the report by the Special Rapporteur on the trafficking of persons. The 
Annex to that report contained the Basic Principles on the Right to an Effective Remedy for Trafficked Persons, 
which the Special Rapporteur commended for a similar purpose as the Basic Principles and Guidelines on the 
Right to a Remedy and Reparation. The General Assembly has also been concerned with the need for an 
‘effective remedy’ for violations of human rights otherwise by States, such as in the case of corporations and 
other business entities (A/72/162 (18 July 2017). 
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A combination of generally consistent State practice such as enactment in domestic law and 
enforcement (as is required under the core treaties – see Chapter 3.4 below) and near uniform 
government pronouncements on standards, expectations and obligations in these respects, have 
ensured that many human rights, as well as the obligation to compensate for their violation, are now 
also part of customary international law.296 A seminal example is the Universal Declaration of 
Human Rights (1948)297 (UDHR) which is regarded as the foundation document of IHRL. Many of 
the rights contained in the UDHR have such widespread acceptance and acknowledgement that they 
have entered into customary law298, yet ironically the customary status of Article 8, which was the 
first occasion acknowledging an individual’s “... right to an effective remedy by the competent 
national tribunals for acts violating the fundamental rights granted him by the constitution or by law”, 
remains unclear.  
The UDHR does not define the right to an ‘effective remedy’, so its content is open to a certain degree 
of subjective interpretation. Clearly an amount or a gesture that may comprise an ‘effective remedy’ 
in one State may not be sufficient or appropriate in another, which makes the exact content of the 
right difficult to enumerate. It might best be described as a remedy that is effective in relation to the 
type of violation and the harm suffered by the victim, and in the circumstances of the community and 
society in which s/he lives. Of course, States vary immensely in their capacity to provide an ‘effective 
remedy’ even in their particular circumstances due to a variety of factors, such as continued upheaval 
due to armed conflict, a lack of commitment by governments, inadequate financial, bureaucratic or 
judicial resources and/or training, a lack of judicial independence and/or enthusiasm for human rights, 
problems with police integrity, insufficient victim support and advocacy etc. The latter issues have 
been the focus of long-running aid and development programmes in the government and justice 
sectors of many developing States299, although gaping deficiencies remain in many States. Moreover, 
                                                 
296 D. Shelton, Remedies in International Human Rights Law, 3rd ed. (Oxford University Press, Oxford, 2015), 
32-43. 
297 General Assembly Resolution A/RES/3/217 A (10 December 1948). 
298 H. Hannum, “The Status of the Universal Declaration of Human Rights in National and International Law”, 
25 Georgia Journal of International and Comparative Law 287 (1996); also H. Steiner and P. Alston, 
International Human Rights in Context: Law, Politics, Morals, 2nd ed. (Oxford University Press, Oxford, 
2000).  
299 See for example the International Council on Human Rights ,“Local Perspectives: Foreign Aid to the Justice 
Sector”, available at: http://www.ichrp.org/files/reports/9/104_report_en.pdf. 
72 
 
it must be recalled that the UDHR is a declaratory document with no monitoring or enforcement 
mechanism, meaning its value must lie more in its signaling function than in such specifics.300 
The right to an ‘effective remedy’ appears also in other foundational human rights instruments, such 
as in the ICCPR, which is regarded as one of the cornerstones of the human rights treaty system. The 
ICCPR enumerates in the clearest terms a series of civil rights inherent in every individual and 
provides clearly for the right to redress for the violation of these rights. Its Article 2(3) states as 
follows: 
Each State Party to the present Covenant undertakes: 
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall 
have an effective remedy, notwithstanding that the violation has been committed by persons 
acting in an official capacity; 
(b) To ensure that any person claiming such a remedy shall have his right thereto determined 
by competent judicial, administrative or legislative authorities… and to develop the 
possibilities of judicial remedy. 
(c) To ensure that the competent authorities shall enforce such remedies when granted. 
Unlike the UNDHR, the ICCPR establishes a Human Rights Committee which is empowered to 
receive and consider periodic reports from State Parties on the human rights situation in their country. 
In its General Comment No. 31 (2004), the Human Rights Committee stated as follows: 
Article 2, paragraph 3, requires that States Parties make reparation to individuals whose 
Covenant rights have been violated. Without [such reparation] ... the obligation to provide an 
effective remedy, which is central to the efficacy of article 2, paragraph 3, is not discharged... 
The Committee notes that, where appropriate, reparation can involve restitution, rehabilitation 
and measures of satisfaction, such as public apologies, public memorials, guarantees of non-
repetition and changes in relevant laws and practices, as well as bringing to justice the 
perpetrators of human rights violations.301 
                                                 
300 Indeed, the US case of Sosa v Alvarez-Machain; United States v Alvarez-Machain held that it "does not of 
its own force impose obligations as a matter of international law” (542 US 692 (2004), 734). This position has 
been adopted in other States as well. 
301 Human Rights Committee, General Comment No. 31, op. cit. (note 282), para 16. 
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The Human Rights Committee receives periodic reports from States Parties to the ICCPR on issues 
related to furthering their commitments under the Covenant. In presenting its views on such reports, 
the Committee has made a number of calls for compensation for victims following findings of human 
rights violations under the ICCPR in international and non-international armed conflicts302 (many of 
these human rights violations would also have been violations of IHL).  
The First Optional Protocol to the ICCPR 1966303 provides a mechanism whereby individuals may 
pursue their right to an ‘effective remedy’ at the international level by petitioning the Human Rights 
Committee directly, when they have not been able to secure a remedy at the national level. The First 
Optional Protocol had 115 States Parties and three signatories as at March 2017.304 However, a 
number of these States have made reservations and interpretive declarations, such as only recognising 
the First Optional Protocol’s application to complaints arising after its entry into force for that State, 
and not recognising the competence of the Human Rights Committee regarding any complaints that 
have been considered in another international forum (such as the ECtHR), or on certain issues. 
Further, the Committee has no power to entertain complaints regarding a State not party to the First 
Optional Protocol305, even if that State is party to the main Covenant. Although the individual 
complaints mechanism acts in effect as a guarantee of the availability of an adequate remedy (or at 
least provides the opportunity for an individual to have their claim heard fairly), the First Optional 
Protocol’s patchy coverage inevitably constrains the Committee’s range of action. This in turn 
reduces the Human Rights Committee’s effectiveness as a forum for redress, and accordingly the 
availability of an ‘effective remedy’. Despite these difficulties, the individual petition process has 
had some success. Many individual complaints under the First Optional Protocol have concerned 
breaches of various Covenant rights and breaches of Article 2(3) requiring a remedy. Fewer have 
concerned breaches committed during a state of armed conflict, although the Human Rights 
Committee undoubtedly has power to consider both wartime and peacetime breaches. Its earliest case 
                                                 
302 For example, in relation to the Central African Republic (Human Rights Committee, CCPR/C/CAF/CO/2 
(27 July 2006), para 8), and in relation to Paraguay (Human Rights Committee, CCPR/C/PRY/CO/3 (29 April 
2013), para 8). See also Droege, op. cit. (note 288), 320 (including fn 44). 
303 General Assembly Resolution A/RES/21/2200 A (16 December 1966). 
304 See http://www.ohchr.org/Documents/HRBodies/CCPR/OHCHR_Map_ICCPR-OP1.pdf. 
305 Article 1. 
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law was dominated by claims against Uruguay’s repressive military government306, particularly cases 
of arbitrary arrest and detention, killing and torture of opposition figures307, but these did not concern 
armed conflict per se. Since then however the Committee has considered cases arising out of 
Colombia’s conflict with FARC rebels (such as Coronel et al v Colombia, which involved 
illegal/arbitrary arrest (Article 7), interference (Article 17), torture (Article 9) and arbitrary killing 
(Article 6(1))308, Peru’s conflict with Shining Path (such as Gomez Casafranca v Peru, which 
involved violations of Article 7, Article 9 (torture), Articles 14 (right to fair trial) and 15 (punishment 
according to law).309 It has also considered violations during Sri Lanka’s military operations against 
the LTTE (‘Tamil Tigers’), such as the complaint in Sarma v Sri Lanka where the State was found to 
be in violation at least of Articles 7 and 9.310 These ICCPR violations correspond to violations of IHL 
regarding arrest and detention and criminal procedure (Article 71 at least) and the prohibition of 
torture (Article 32) guaranteed in Geneva Convention IV (however, given that the complaints were 
made under the ICCPR they were considered only with reference to ICCPR rights). In these cases the 
Committee found clear violations of individuals’ rights and emphasised the States’ obligation to 
provide an effective remedy (including compensation) under Article 2(3)311, which corresponds with 
its insistence in General Comment No.31 (2004)312 that States comply with their obligations under 
Article 2. The Human Rights Committee has also underlined the applicability of the Covenant during 
armed conflict, noting that Covenant rights and IHL are “complementary, not mutually exclusive”.313  
These cases demonstrate the possibility of individual redress for IHL violations which are also ICCPR 
violations, but they also demonstrate significant limitations. The own constraints have already been 
                                                 
306 S. Joseph, “Latest Case Law Trends: The International Covenant on Civil and Political Rights”, Castan 
Centre for Human Rights Law (Monash University), 28 October 2013. 
307 Such as Lewenhoff and de Bleier v Uruguay, Communication No. 30/1978, CCPR/C/OP/1 (1985), para 15 
(109). 
308 Coronel et al v Colombia, Communication 778/1997, CCPR/C/76/D/778/1997 (2002), para 9.8. See also 
Bautista v Colombia, CCPR/C/55/D/563/1993 (13 November 1995); Guerrero v Colombia, 
CCPR/C/157D/45/1979 (31 March 1982). 
309 Gomez Casafranca v Peru, Communication 981/2001, CCPR/C/78/D/981/2001 (2003), para 8. 
310 Sarma v Sri Lanka, Communication 950/2000, CCPR/C/78/D/950/2000 (2003), para 10. 
311 Coronel et al v Colombia, op. cit. (note 308), para 10; Gomez Casafranca v Peru, op. cit. (note 309), para 
9; Sarma v Sri Lanka, id., para 11. 
312 Human Rights Committee, General Comment No. 31, op. cit. (note 282), para 4. 
313 Id., para 11. 
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noted. Second, the Human Rights Committee has no power to refer a matter to a Court, and no 
enforcement mechanism. It is empowered only to present views and findings, and its observations on 
this issue are generally couched in the language of “should”. Usually it can only require the State to 
report back after a nominated time (usually 90 days) about what it has done to implement the 
Committee’s views. A process under Article 41 allows for a State to make a complaint to the 
Committee about another State’s conduct under the Covenant, but only provided that both States 
concerned have made declarations recognising the competence of the Committee to hear such 
complaints. Such a mechanism has never been invoked314 - although a Member State’s denial of 
reparation under ICCPR Article 2(3) (central to the obligation to afford an ‘effective remedy’) could 
in principle be the subject of such a complaint. As such, probably the only sanction for a State not 
compensating victims is critical remarks from the Committee on that State’s next periodic report. The 
sum of these limitations mean that compensation is far from a certainty for victims, even for the 
minority who might be able to petition that forum. 
The International Covenant on Economic, Social and Cultural Rights 1966 (‘ICESCR’) also provides 
for a committee mechanism. Its text does not mandate redress for violations as does Article 2(3) of 
the ICCPR, but its Committee on Economic, Social and Cultural Rights has called similarly for access 
for victims to effective judicial remedies, and for their entitlement to adequate reparation.315 There is 
nothing in the ICESCR allowing derogation in times of war or other emergency (Article 4 only allows 
restrictions compatible with the protected rights and solely in order to promote “general welfare in a 
democratic society”)316, meaning that Covenant rights will continue to apply during armed conflict.317 
It is possible that a member State’s violations of IHL (such as targeting civilian infrastructure) could 
also violate a range of Covenant obligations regarding education (Article 13), work (Articles 6-8 and 
10(3) regarding work by children), access to food, clothing and housing (Article 11), and health 
(Article 12). However, the aspirational language used in that instrument would make it difficult to 
                                                 
314 A. Batalla, “The Right of Self-Determination: the ICCPR and the Jurisprudence of the Human Rights 
Committee”, Symposium on “The Right to Self-Determination in International Law, organised by 
Unrepresented Nations and Peoples Organization (UNPO), Khmers Kampuchea-Krom Federation (KKF) and 
Hawai’i Institute for Human Rights, The Hague, Netherlands (29 September - 1 October 2006), 4. 
315 ESCR Committee, General Comment No. 14 on the Right to the Highest Obtainable Standard of Health 
(Article 12(1)), E/C.12/2000/4 (11 August 2000), paras 29-30. 
316 Article 8(2) does allow restrictions to be placed on work rights (trade union activity and the right to strike) 
by members of the armed forces, police or the State.  
317 B. Saul et al, The International Covenant on Economic, Social and Cultural Rights: Commentary, Cases 
and Materials (Oxford University Press, 2016), 240-262. 
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make out a definitive case for compensation in the vast majority of circumstances, even if violations 
attracted obligations of redress (which, as mentioned above, they do not).  
3.4 The Core Human Rights Treaties 
A further cohort of seminal human rights treaties has also attracted broad support across the 
international community, each instrument having an impressive number of ratifications. These 
include the CAT, CPED’, the International Convention on the Elimination of all Forms of Racial 
Discrimination 1965, the Convention on the Elimination of all Forms of Discrimination Against 
Women 1979, the Convention on the Rights of the Child 1989, and the Convention on the Rights of 
Persons with Disabilities 2006.318  
As is the case with the ICCPR, these treaties apply whether during peacetime or during conflict, and 
while derogations of rights are permitted in situations of public emergency, some core rights are not 
derogable whatever the circumstances - for example the right not to be subject to enforced 
disappearance319, and the prohibition against torture.320 Moreover, there is no distinction made in the 
text of any of them between international armed conflicts and non-international armed conflicts, so a 
violation of human rights committed by a State in a non-international conflict (whatever its nature or 
permutation) is as much a violation as if it had occurred in an international conflict.  
All follow a similar basic architecture to that of the ICCPR, in that they establish a monitoring body 
to consider regular reports from States Parties, to advise on the implementation of rights under the 
treaty and to consider instances of violations. As has been the case in the Human Rights Committee’s 
oversight of the ICCPR, when making their concluding observations on country reports the 
monitoring bodies set up under these instruments have insisted on the application of IHRL during 
various conflicts.321 Some instruments allow for complaints from individuals in the body of the main 
treaty, while others have optional protocols establishing an individual complaints mechanism (similar 
to the First Optional Protocol to the ICCPR, above).  
                                                 
318 See http://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx. 
319 CPED Article 1(2). 
320 CAT Article 2(2).  
321 Droege, op. cit. (note 288), 320-321 (including fn 45- 46). 
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Some of these instruments criminalise certain violations of their provisions and require States to 
exercise jurisdiction. For example, under Article 4 of the CAT a State is required to conduct criminal 
prosecutions for acts of torture, and is required to establish jurisdiction in the following 
circumstances: (a) in any territory within its jurisdiction, (b) when the alleged perpetrator or (c) the 
victim is a national of that State, or (d) when the alleged perpetrator is present in the territory of the 
State.322 The latter means prosecution of alleged torture may proceed in that State even when the 
events occurred entirely on foreign soil and only concerned foreigners. These provisions thus enshrine 
into treaty universal criminal jurisdiction over the crime of torture.323  
While most breaches of these instruments are in fact intended to be remedied through reparation (such 
as compensation), the position in relation to such redress is much more modest. For example, civil 
redress for victims under the CAT is addressed in Article 14(1): 
...-[e]ach State Party shall ensure in its legal system that the victim of an act of torture obtains 
redress and has an enforceable right to fair and adequate compensation, including the means 
for as full rehabilitation as possible. In the event of the death of the victim as a result of an act 
of torture, his dependents shall be entitled to compensation. 
The language of Article 14(1) is in clear terms and appears to suggest a victim may obtain redress for 
their abuse in any State Party. However, the provision for civil redress under Article 14(1) has been 
restricted to only requiring redress for torture found to be the responsibility of the State in which the 
claim is made. Few States have considered whether Article 14 requires redress or rehabilitation for 
external torture (for example that suffered by asylum-seekers), and those States that have considered 
it have dismissed it, regarding any such assistance purely within their discretion.324 The Committee 
Against Torture has insisted on State Parties ensuring there are civil remedies available for torture 
occurring within its own territory or by its officials externally, but has shown little enthusiasm for 
Article 14 requiring a State Party to provide a remedy for torture that occurs outside its territory and 
                                                 
322 Article 5(1) and (2). 
323 State practice establishes this also as a rule of customary law applicable in both international and non-
international armed conflict; Rule 90 ICRC Database on Customary IHL, op. cit. (note 249). 
324 See for example the Second Periodic Report of New Zealand, CAT/C/29/Add.4 (1997), paras 35-40; Second 
Periodic Report of Germany, CAT/C/29/Add.2 (1997), para 39; Initial Report of the United States of America, 
CAT/C/28/Add.5 (2000), para 268. 
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for which it is not responsible.325 This reflects a similar position by the Human Rights Committee in 
relation to ICCPR Article 7 (prohibition against torture), namely that Article requires only that a State 
Party provide a remedy for violations for which it is responsible.326  
Further, common law jurisdictions have interpreted Article 14(1) as being subject to the demands of 
foreign state immunity.327 This means a victim who suffers torture abroad will have no practical civil 
redress even when the other State can prosecute the alleged perpetrator under criminal law and even 
if the opportunities for any kind of redress in the foreign State are non-existent in practice. These 
issues are examined in Chapters 4 and 5. An exception has been made in the United States for States 
listed on the US State Department’s List of State Sponsors of Terrorism.328 There is a legislative 
exemption from foreign state immunity for such States, which thus allows civil suits to be brought 
under the Torture Victims Protection Act (1991)329 (TVPA, which implements the CAT in the United 
States) and other human rights treaties. There have been several successful claims by this route for 
human rights abuses by States330 or by militant groups sponsored by States331, although none have 
involved claims for human rights abuses committed during active armed conflict or military 
operations.332  
In addition, a victim of torture needs to show that the perpetrator acted in a public (and not a private) 
capacity as required by Article 1(1) of the CAT. Clearly torture meted out by a private actor for 
                                                 
325 A. Byrnes, “Civil Remedies for Torture Committed Abroad: An Obligation under the Convention Against 
Torture?”, in C. Scott (ed.), Torture as Tort: Comparative Perspectives on the Development of Transnational 
Human Rights Litigation (Bloomsbury, 2001), 544. 
326 Human Rights Committee’s General Comment 20(44), HRI/GEN/1/Rev.3 (1997), 31; id., 544 (fn 20). 
327 For example, Jones v Ministry of Interior of Saudi Arabia, [2006] UKHL 26, [2007] 1 AC 270. 
328 As of 20 November 2017, Iran, Sudan, Syria and North Korea were on the List. Iraq, Libya, the former 
South Yemen and Cuba have been removed from the List; see https://www.state.gov/j/ct/list/c14151.htm.  
329 See the discussion in Manoharan et al v Rajapaksa, Case No. 11-235 (D.D.C., 2012). 
330 Such as Daliberti et al v Republic of Iraq, 97 F.Supp.2d 38 (D.D.C, 2000), where two US citizens arrested 
at the Kuwait border and tortured by Iraq were awarded nearly USD19 million. 
331 Such as Weinstein v Islamic Republic of Iran, 184 F.Supp.2d 13 (D.D.C., 2002), where the relatives of a 
man killed in a Hamas bombing in Jerusalem were awarded over USD183 million. Proceedings were then 
instituted to attach property owned by Iran’s Bank Melli in Queens, New York in part satisfaction of this award 
- see http://caselaw.findlaw.com/us-2nd-circuit/1527211.html. 
332 Canada’s Justice for Victims of Terrorism Act (2013) also creates an exception to its State Immunity Act 
(1985) for terrorist acts perpetrated by Iran or Syria - such acts could be committed during armed conflict, 
although there have not yet been any claims.  
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private (non-official) purposes does not fall under the Convention333, but torture meted out by a public 
official for private purposes does, as Article 7 of ARSIWA stipulates that States are responsible for 
the acts of their officials who exceed their authority or contravene their instructions. The ICTY has 
now confirmed that there is no need for a public official to be involved for a private individual acting 
in an official capacity to be held responsible for the international crime of torture.334 Further, in the 
US case of Kadic v Karadzic (2006)335 where two groups of relatives of Bosnian war victims brought 
an action in US courts against the President of ‘Republika Srpska’, the Court rejected the defendant’s 
argument that because the entity was unrecognised by the international community it was a non-State 
actor, and so he had been acting in a private capacity. Instead the court found that those who commit 
egregious human rights violations were like pirates from an earlier era who violated international law 
despite not acting in any official capacity.336 This means that members of non-State actor militant 
groups on the territory of a State Party who engaged in torture would, like government troops, also 
be liable [although there appears to be no legal liability for organisations themselves for any torture 
or killings committed by their agents, as confirmed in the US case of Mohamad v Palestinian 
Authority (2012).337 That case did not involve armed conflict, but the result would have been the same 
even if it had given the same applicability of the Convention during armed conflict as during peace]. 
As to pursuing individuals who commit human rights abuses outside the territory of member States, 
there have been issues surrounding the extent of territorial jurisdiction under these instruments. The 
treaties obligate member States within any territory under their jurisdiction338, which means that 
treaty obligations subsist in any territory over which a State Party exercises control (such as a foreign 
detention facility). Whilst there has not been a specific decision in any jurisdiction regarding external 
                                                 
333 Although it would fall under a State’s domestic criminal law. 
334 Affirmed in Prosecutor v Kunarac (Dragoljub), Kovac (Radomir) and Vukovic (Vlado), Case No. IT-96-
23 and IT-96-23/1-A, 12 June 2002, para 148. See also A. Clapham, “Human Rights Obligations of Non-State 
Actors in Conflict Situations”, 88 International Review of the Red Cross 491 (3 September 2006), 515. 
335 Kadic v Karadzic, 70 F.3d 232 (2nd Cct (Newman J presiding), 1995); cert denied in 518 U.S. 1005 (1996). 
336 J. Davis, Justice Across Borders: The Struggle for Human Rights in US Courts (Cambridge University 
Press, 2008), 56-57. 
337 Mohamad et al v Palestinian Authority et al, 132 SC 1702 (2012). See also “Al Shimari v CACI et al”, 
Center for Constitutional Rights, available at: http://ccrjustice.org/ourcases/current-cases/al-shimari-v-caci-et-
al. There have been several other similar US cases; Clapham op. cit. (note 334), 515 (fn 108 and 109 therein). 
See further Chapter 4. 
338 Such as CAT Article 5(1). 
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application, a clear argument may be made that the decision in Al-Skeini et al v United Kingdom 
(2011)339 (below), which examined the extraterritorial application of the ECHR (and thus the UK’s 
Human Rights Act (1998)) to territory overseas (such as a detention facility) run by the UK, should 
apply in a similar way to the CAT.340 This would make any State Party to the CAT liable for torture 
committed in its prisons abroad. As such, a victim of torture inflicted by officials of a State Party in 
territory outside of a State Party’s national borders (but within its jurisdiction) should be able to bring 
an Article 14(1) compensation claim in the courts of that State Party. Note that the courts of the forum 
State will have criminal jurisdiction over acts committed therein by foreign officials (for example 
‘foreign guest torturers’), but civil claims brought in forum courts will face foreign state immunity 
difficulties (as discussed above).  
In theory it is also possible to proceed against the torturers’ superiors in the chain of command for 
complicity or conspiracy in accordance with Article 4(1) of the Convention, or perhaps against 
individual(s) who procured the services of agents of a foreign State to carry out the torture.341 This 
would be very difficult for the average victim to argue, but Paust clearly had such provisions in mind 
in relation to several senior figures in the former US (George W. Bush) administration for their plans, 
authorisations and orders relating to the transfer of detainees from the wars in Iraq and Afghanistan 
to sites abroad where they were tortured by foreign agents for US benefit.342 That said, a number of 
“war on terror” detainees have launched legal action against the US for the torture they suffered while 
in US-instigated detention, but all have failed due to a culture of secrecy surrounding detention and 
interrogation practices in so-called ‘black sites’, a series of inconsistent US court rulings on the extent 
of detainees’ rights under the US constitution and findings of a lack of jurisdiction by US courts over 
events that take place in foreign countries, and a general judicial reticence to interfere given the US 
                                                 
339 Al-Skeini et al v United Kingdom, ECHR App. No. 55721/07 (7 July 2011).  
340 The grounds for this argument are firstly, the similarity of the rights in each treaty instrument - ECHR 
Article 3 (Prohibition of Torture) which is non-derogable as per Article 15(2), is similar to CAT obligations. 
Secondly, the similarity of the legal concept and the wording employed in both treaties - the ECHR obligates 
State parties “within their jurisdiction” (Article 1), and this is similar to Article 5(1) of the CAT which speaks 
of “any territory within [the] jurisdiction” of a State party.  
341 See Article 4(1) and Article 6 of ARSIWA, which place legal responsibility upon the ‘procuring’ State’s 
shoulders (responsibility is probably shared with the State which provided the services). 
342 J. Paust, Beyond the Law: The Bush Administration’s Unlawful Responses in the “War” on Terror 
(Cambridge University Press, 2007), 4 and 40 (fn 35 therein).  
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constitution’s assignment of foreign relations functions exclusively to the political branches343. These 
domestic procedural bars are referenced in Chapter 5.  
Individual complaints may be made to the monitoring bodies of the respective conventions (such as 
under Article 22 of the CAT, or Article 31 of the CPED), but these mechanisms are subject to similar 
jurisdictional limitations as is the ICCPR’s Human Rights Committee, such as requiring the parent 
State to have agreed to such complaints, and the obligation to have first exhausted all possible 
domestic remedies. Needless to say, in a situation of armed conflict involving large-scale civilian 
displacement it would likely be difficult for a victim to gather the quantum and type of evidence that 
an individual complaint would require.  
It is possible for a victim to petition one of the UN Special Rapporteurs344: the mandate of Special 
Rapporteurs covers all countries (whether treaty members or not) and enlivening such a process does 
not require exhaustion of domestic remedies. The Special Rapporteurs communicate with States in 
relation to human rights violations and undertake country visits (with the agreement and assistance 
of the State involved). Although their mandates allow for such action, unfortunately resource 
constraints mean Special Rapporteurs are generally restricted to broad thematic and capacity-building 
work rather than advancing the cases of individual victims. In fact, there has been a rather equivocal 
response by the international community even in acknowledged cases of violations. For instance, the 
Special Rapporteur on Torture has spoken of a general lack of a victim-oriented approach in torture 
cases; he has lamented the fact that while international law requires certain minimum standards in 
relation to redress and compensation, some States only award formal rights which are modest and 
peripheral to the justice system.345 This situation applies to cases both in peacetime and in war, but it 
is possible that IHL violations attract less international opprobrium when there is a security 
(particularly a counter-terrorism) rhetoric surrounding the relevant military operations. 
Moreover, these mechanisms, suited as they are to individual claims, would clearly be inadequate for 
compensating mass abuse.  
                                                 
343 Johnson v Eisentrager, 339 US 763 (1950). 
344 See for example regarding the UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, http://www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/SRTortureIndex.aspx. 
345 Statement by Juan Mendez, UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading 
Treatment and Punishment, to the UN Human Rights Council, 16th Session (7 March 2010), 2-3. 
82 
 
Non-member States are bound in international law by many human rights provisions which have 
entered into customary law.346 Many of the core obligations in the main human rights treaties, 
especially those which are non-derogable in times of conflict or other public emergency, are 
peremptory norms of jus cogens which are accepted by the international community as binding upon 
all States, whether during conflict or not. This means for example that even States which have not 
signed or ratified the CAT and the CPED are prohibited from torture and enforced disappearance.  
However, a victim of a human rights violation (even of a jus cogens right) in a non-member State has 
more limited options available for redress. These victims must rely on rules of customary 
international law to enforce their rights, which are significantly less delineated than the mechanisms 
granted under treaty instruments; although the Basic Principles (discussed in Chapter 1) assert a 
customary rule requiring compensatory redress has already crystallised, there is still uncertainty in 
this area. Many States do not have specific national legislation or administrative regimes providing 
compensation in such cases, and if they do not incorporate international law automatically into their 
national law (as is the case for most) they also do not have any mechanism for national courts to apply 
customary international law in their decisions. As such, a victim’s claim would need to be founded 
on other grounds, such as general legislation allowing citizens to bring claims against officials for 
abuse of power or claims against the State for its employees’ tortious acts. Claims for administrative 
or judicial compensation on these grounds would likely be fruitless unless the victim was fortunate 
enough to live in a State with robust rule of law and/or independence of the judiciary.  
3.5 The Regional Human Rights Conventions 
Many States are members of regional groupings which have adopted their own overarching human 
rights architecture. These consist of the following: the European Convention on Human Rights 
(‘ECHR’), the Inter-American Convention on Human Rights (‘IACHR’), and the African Charter on 
Human and People’s Rights (‘ACHPR’) (there is no equivalent instrument for the Asian region). 
These regimes comprise three main elements: a charter, a commission to investigate violations and 
to monitor human rights standards and compliance within the grouping, and a regional court which 
has both an advisory/consultative function and a deliberative/contentious function. The range of 
rights protected are civil and political rights and economic, social and cultural rights, many which 
have entered also into customary law. Many mirror rights found in the core topic-specific treaties 
                                                 
346 Clapham, op. cit. (note 334). 
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(above). There are many instances in which these courts have allowed a chance of redress when intra-
State efforts have been fruitless. However, opportunities vary for individuals to approach the courts 
directly, and they suffer from significant limitations - some imposed by the instruments or 
circumstances under which they work, and others self-imposed.  
As in the discussion above, it is overwhelmingly accepted that member States bear their regional 
human rights obligations whether in peacetime or during conflict. Again, some obligations are 
derogable - for example, ECHR Article 15(1) and IACHR Article 27(1) allow derogations as 
necessary in wartime or during a state of public emergency - but the key rights, such as the prohibition 
against torture and freedom from slavery, cannot be abrogated whatever the security situation 
(Articles 15(2) and 27(2) respectively). The list of rights that cannot be abrogated on security grounds 
is more extensive in the IACHR than in the ECHR. 
3.5.1 The European Convention on Human Rights (‘ECHR’) 
The European Convention guarantees a list of rights and freedoms to all persons within the 
jurisdiction of the States Parties, as well as the “right to an effective remedy before a national 
authority” for violations of those rights and freedoms (Article 13). The Convention also establishes 
the European Court of Human Rights (‘ECtHR’) which has both an advisory and contentious 
function, and which may sit in single, three-judge (Committee), seven-judge (Chamber) or seventeen-
judge (Grand Chamber) formation. Unlike the ICCPR there is no Commission to deliberate on State 
reports or to act as a gatekeeper for the Court347 - Article 34 allows applications directly to the Court 
from individuals, NGOs or groups of individuals claiming violations of their rights. This means that 
unlike the ICCPR, victims need not navigate another level of complexity afforded by an additional 
treaty instrument (such as an optional protocol), and unlike the topic-specific human rights treaties, 
States cannot refuse jurisdiction. The Court has significant discretion to decide ‘just satisfaction’ or 
other types of award in individual cases, even if the internal law of a member State only allows for 
partial reparation (Article 41). 
The ECtHR has recognised the application of the ECHR in international (including occupation) and 
in non-international armed conflict.348 Cases of violations during wartime occurring in Convention 
                                                 
347 The Commission, which had been charged with the responsibility of receiving complaints from individuals 
and launching cases in the Court on individuals’ behalf, was abolished by Protocol 11 to the ECHR (1998). 
348 E. Robinson, “The European Convention on Human Rights in Non-International Armed Conflict – 
Revisiting Serdar Mohammed”, EJIL: Talk!, 22 August 2016. 
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territory have not occurred, so in this context the focus of attention has been on extraterritorial 
application of the Convention. 
Two decisions have been important in delineating the ECHR’s extraterritorial scope. The first of 
these, Bankovic et al v Belgium et al (2001)349, was a case brought by six plaintiffs who were injured 
or were relatives of victims killed in the NATO bombing of Radio-Television Serbia during the 1999 
Kosovo crisis. The plaintiffs argued the application of the ECHR in the former Yugoslav territory 
and NATO’s violation of some of its key provisions. The Grand Chamber decided however that these 
were not “exceptional circumstances”350 justifying the extension of the jurisdiction of ECHR member 
States.  ECHR obligations could not be “divided and tailored in accordance with the particular 
circumstances of the extra-territorial act in question”351, and the text and meaning of the Covenant 
was consistent with protection only within the legal space of Member States. Bankovic was thus 
authority for the proposition that individuals killed/harmed outside an area under the ‘effective 
control’ of a European State, by missiles or bombs fired from an aircraft, are not within that State’s 
(and thus the ECHR’s) jurisdiction. ‘Effective control’ generally requires troops on the ground; 
control over airspace and having the ‘mere’ power to kill are insufficient to create the necessary 
jurisdictional link.352 The Court did not appear concerned that the ECHR’s application only within 
its espace juridique (and not also to external territory affected by member States) gave rise to a 
significant gap in Europe’s human rights protections.  
The Al-Skeini et al v United Kingdom (2011)353 decision built on Bankovic. That case concerned six 
next-of-kin applicants; five of the victims were killed by UK troops on patrol in Basra during the 
occupation of Iraq, and one had died after been detained and mistreated in a UK facility. The UK 
High Court, Court of Appeal and the House of Lords all found a lack of UK jurisdiction, and thus the 
inapplicability of the ECHR, in the case of the five victims killed on patrol, holding that although the 
UK was the occupying power in Southern Iraq, the strength of the insurgency and the low level of its 
forces on the ground prevented it from enforcing ECHR obligations in Basra as a whole. This finding 
                                                 
349 Bankovic et al v Belgium and 16 Other Contracting States, Decision on the Admissibility of Application 
No. 52207/99 (Grand Chamber, 12 December 2001). 
350 Id., para 74. 
351 Id., para 75. 
352 M. Milanovic, “Al-Skeini and Al-Jedda in Strasbourg”, 23(1) European Journal of International Law 121 
(2012). 
353 Al-Skeini et al v United Kingdom, op. cit. (note 339). 
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reflects the reasoning in Bankovic. However, the sixth applicant had been detained in a military 
prison, which had been within UK jurisdiction because the Court likened it in international law to an 
embassy. As a result, his relatives could recover compensation. Given this decision, in 2012 the UK 
Ministry of Defence acknowledged payments amounting to GBP 14 million to over 200 Iraqis who 
had claimed illegal detention and torture at the hands of UK troops in Iraq.354  
The five unsuccessful applicants in Al-Skeini appealed to the ECtHR, and in its 2014 decision the 
Grand Chamber disavowed the Bankovic concept of the Convention’s human rights obligations 
applying only within its European members’ espace juridique. The decision is confusing in that the 
Chamber appeared to endorse the extraterritorial application of the Convention according to both the 
spatial and personal models of jurisdiction. Spatial in that the Court recognised previous authority 
(including Bankovic) giving jurisdiction where a State exercises ‘public powers’ in foreign territory 
on behalf of the government of that foreign State - here, the UK had “through the consent, invitation 
or acquiescence of the [Iraqi] government”, exercised public powers in Basra and its surrounds355; 
and personal because the Court recognised other case law requiring application of the Convention 
where a person falls under the control of State authorities acting abroad. In such cases, what was 
important was not the control of the buildings etc. where the persons are held, but “the exercise of 
physical power and control over the person in question”.356 Ultimately, it found that the UK had 
exercised ‘public powers’ normally assumed by a sovereign government, and as such, the UK had 
“exercised authority and control over individuals killed in the course of such security operations, so 
as to establish a jurisdictional link between the deceased and the United Kingdom”357 (this is in fact 
a mix of both concepts of jurisdiction). Therefore, all six applicants succeeded in their appeal. 
Importantly however, the Court continued to endorse elements of Bankovic, with the result still that 
if a State only fires missiles from an aircraft or warship, or conducts drone operations into foreign 
territory, its acts fall outside the ECHR358 (thus only IHL will apply to such strikes). 
                                                 
354 R. Silverman, “MoD pays out £14m compensation to Iraqis over torture claims”, The Telegraph, 21 
December 2012. 
355 See Concurring Opinion of Judge Bonello in Al-Skeini, para 135. 
356 Al-Skeini, op. cit. (note 339), paras 136-137. 
357 Al-Skeini, op. cit. (note 339), paras 149-150. 
358 For example, the bombing of Libya by European NATO members (pursuant to Security Council Resolution 
S/RES/1973 (2011)) does not fall within the Convention; Milanovic op. cit. (note 352). 
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The Al-Skeini decision is problematic on a number of fronts.359 The interaction and delineation 
between the concepts of personal and spatial jurisdiction has been (further) muddied, and it has been 
left unclear which would apply in different contexts.360 The nature and extent of the ‘public powers’ 
required to enliven jurisdiction was left unresolved, and the finding on the need for ‘public powers’ 
to be exercised is arbitrary and policy-motivated.361 It thus maintains the serious loophole in human 
rights protections created by Bankovic. In moral terms there is little reason why obligations by a State 
Party toward individuals in Convention territory and toward individuals overseas should differ. The 
impact of aerial bombardment on victims is similar wherever it occurs, and it is quite inconsistent 
with the spirit of human rights to fetter State action in Europe but not outside of it. 
3.5.2 The Inter-American Convention on Human Rights (‘IACHR’) 
Several treaties have been adopted by the American states in the field of human rights. The Inter-
American Convention on Human Rights 1969362 is the premier human rights document in the 
American system, acting alongside the earlier American Declaration on the Rights and Duties of Man 
(1948).363 The bodies responsible for overseeing compliance with the Convention are the Inter-
American Commission on Human Rights and the Inter-American Court of Human Rights, both of 
which are organs of the Organization of American States (OAS). Part I of the Convention contains a 
list of the rights to be respected, including the full suite of civil and political rights as well as 
progressive development of the economic, social and cultural rights in the OAS Charter. Article 25(1) 
contains the right to an effective remedy for violations of human rights contained not only in the 
                                                 
359 See B. Miltner, “Revisiting Extraterritoriality after Al-Skeini: The ECHR and its Lessons”, 33 Michigan 
Journal of International Law 693 (2012). 
360 For example, if an officer from a member State feeds interrogation questions to a torturer in a foreign-run 
prison in a foreign state, where the victim is being held on the member State’s instructions. Alternatively, if 
the foreign state gives its consent to a commando-style raid by a member State on a location in its territory, or 
an air strike in an area overrun by insurgents; Milanovic op. cit. (note 352); Miltner, id., particularly 696-699. 
361 Milanovic op. cit. (note 352). 
362 Adopted at the Inter-American Specialized Conference on Human Rights, San José, Costa Rica (22 
November 1969); http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm. 
363 Adopted at the Ninth International Conference of American States, Bogota, Colombia (2 May 1948); 
http://www1.umn.edu/humanrts/oasinstr/zoas2dec.htm. Although the Declaration is not a binding treaty and 
has been largely superseded by the more sophisticated IACHR, its terms are strictly enforced for those States 
which have not ratified the IACHR (i.e. the US and Cuba). 
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Convention but also in national law. Its operation is therefore considerably wider than that of the 
ECHR.  
Article 44 allows applications to the Inter-American Commission on Human Rights from 
individuals.364 The IACHR is wider than the ECHR in that it allows any person to lodge a petition to 
the Commission (the ECHR only allows victims to do so). However, Vargas Carreno notes that 
inclusion of the phrase “any nongovernmental entity legally recognized in one or more-member 
states” in Article 44 may potentially bar victims’ advocacy groups, legal aid bodies and even human 
rights commissions from acting, as they are sometimes unrecognised by the State concerned.365 This 
would mean that a victim who is unable to act on their own, or cases (such as those involving many 
victims) that would benefit from the involvement of such a body, may not be able to be heard 
effectively or at all.  
As for the ICCPR366 and the ECHR367, certain procedural requirements must be satisfied before the 
Commission can entertain a complaint, such as the prior exhaustion of domestic remedies, and the 
non-justiciability of the complaint if it has been presented to another international human rights 
body.368 Then, with the Commission as a mediating party, victims’ representatives must first attempt 
to reach a ‘friendly settlement’ with the State (even if the State’s role in the violation is clear). If a 
settlement cannot be reached, the Commission may investigate the situation and make 
recommendations to the State concerned (Article 50). Although there is no specific reference in this 
part of the Convention text to compensation for victims, such a recommendation is in theory open to 
the Commission. If the State fails to remedy the situation to the Commission’s satisfaction, the latter 
may refer the complaint to the Court (IACtHR). Unlike the ECHR which allows individuals to make 
direct application to the Court, only member States or the Commission may refer cases to the Court 
either for adjudication or for advice.369   
                                                 
364 Article 45 allows States Parties to make applications concerning violations by other States. 
365 E. Vargas Carreno, “Some Problems Presented by the Application and Interpretation of the American 
Convention on Human Rights”, 30 American University Law Review 127 (1981), 136-137. 
366 Article 5(2). 
367 Article 27(1)(b). 
368 Article 46. 
369 Article 61(1). 
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A Legal Assistance Fund for Victims is available to assist claimants with some costs relating to 
preparation and submission of documents and/or attendance at working meetings of the Commission 
during the friendly settlement process (a mandatory step before any Court action) or to give testimony 
at hearings in Court. This amount has generally been in the order of a few thousand dollars (USD) 
each time.370 
Despite its small size and modest case load, it has developed an “original jurisprudence which is 
based on a very distinctive conception of international human rights law”371, a Latin-American model 
which is creative, avant-garde and legally non-conformist.372 A feature of this jurisprudence is the 
Court’s view that the most vulnerable persons in society (such as children, women, indigenous groups 
and the disabled) need the strongest protection. This results in human rights being interpreted from 
the perspective of the victim373, a clear example being in Moiwana Community v Suriname (2005)374 
which demonstrated the Court’s willingness to consider expanded notions of victimhood and thus the 
classes of persons to whom reparation are due.375 The Court has tended to see the rights of individuals 
as centre-stage vis-a-vis the nation State, thus ‘humanising’ inter-American human rights law and 
emphasising concepts such as the right to effective recourse (Article 25(1)) for violations of IACHR 
rights, as well as rights in national law. The liberal right to effective recourse gives the Convention a 
wider application than other international human rights instruments, despite the lack of direct access 
to the Court by individuals. In this vein too, the Court has declared State amnesties for human rights 
violators invalid, as this represents a denial of the Convention right to effective recourse.376 The Court 
                                                 
370 See http://www.oas.org/en/iachr/mandate/Basics/fund.asp. Under Article 9 of the Rules of the Fund, the 
State concerned is required to reimburse the Fund for the expenses incurred.  
371 L. Hennebel, “The Inter-American Court of Human Rights: The Ambassador of Universalism”, Quebec 
Journal of International Law (Special Edition) 57 (2011), 59-60. 
372 Ibid. 
373 Id., 61-64. 
374 Moiwana Community Case (Suriname), Inter-Am. Ct. H.R. (Ser. C), No. 124 (1995). 
375 Hennebel, op. cit. (note 371), 84-85. 
376 L. Magarrell, “Reparations for Massive or Widespread Human Rights Violations: Sorting out Claims for 
Reparations and the Struggle for Social Justice”, 22 Windsor Yearbook of Access to Justice 85 (2003). 
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has also readily embraced the concept of ‘aggravated’ responsibility (for example in policies of 
systematic and grave human rights violations amounting to ‘State terrorism’).377   
Importantly, like the ECtHR’s recognition that the ECHR applies during armed conflicts 
(international and non-international), the Inter-American Commission and IACtHR have done the 
same regarding the American Declaration on the Rights and Duties of Man and the IACHR. However, 
the IACtHR has applied IHL by interpreting the IACHR in the light of the Geneva Conventions due 
to their overlapping content.378 Further, the Inter-American Commission has expressly assigned itself 
the competence to apply IHL.379 This makes these two Inter-American bodies the only ones to apply 
both IHRL and IHL to violations during armed conflict. 
The Court has the power under Article 63(1) to award “fair compensation” to an injured party. The 
most direct form of redress has been cash compensation payments to the victims or their next-of-kin, 
including in cases involving “State terrorism” or ‘aggravated’ responsibility. Monetary awards of 
compensation are no higher in ‘aggravated’ cases than in regular cases - the Court has underlined that 
reparation due under Article 63(1) are of a compensatory nature and not “punitive” (punitive 
reparation are not applicable in general international law).380  
There has been no jurisprudence regarding the extraterritorial reach of the Convention in the same 
way as there has been for the ECHR in Bankovic and Al-Skeini. The likelihood of a suitable case 
arising is small given the lack of deployment abroad by member States; the United States and Canada 
have been the only States in the Inter-American system to deploy their militaries overseas, but they 
have neither ratified the Convention nor submitted to the Court’s jurisdiction. This means victims of 
their violations abroad (such as during the “war on terror”) who have had redress denied can have no 
                                                 
377 See for example Goiburú et al Case (Paraguay), Inter-Am. Ct. H.R. (Ser. C) No. 153 (2006), para 153; 
Myrna Mack Chang Case (Guatemala), Inter-Am. Ct. H.R. (Ser. C) No. 101 (2003); and Gómez-Paquiyauri 
Brothers Case (Peru), Inter-Am. Ct. H.R. (Ser. C) No. 110 (2004), para 76.  
378 Droege, op. cit. (note 288), 321. 
379 Abella v Argentina, Case 11.137, Inter-Am. Commission H.R. Report No. 55/97, OEA/Ser.L/V/ II.98, doc 
6 rev (1997), paras 157-171; Droege, op. cit. (note 288), 322. 
380 On the bases and quantum of compensation for violation of the right to life in the Americas, see B. Saul, 
“Compensation for Unlawful Death in International Law: A Focus on the Inter-American Court of Human 
Rights”, 19(3) American University International Law Review 523 (2004), 566-567. Saul however notes (567-
568) other scholarship arguing that the Court’s award of damages does appear at times to include a “moral” 
element which might reflect punitive motivations (see D. Shelton, “Remedies in the Inter-American System”, 
in Proceedings of the 92nd Annual Meeting of the American Society of International Law (1998) 202, 205). 
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recourse to Convention processes. That said, the IACtHR’s advisory function (Article 64) is available 
whether or not a State has ratified the Convention. The Court has utilised this function in a broad 
manner with liberal ‘external referencing’ of other human rights instruments (such as the ICCPR, the 
ECHR, the ACHPR and individual subject matter treaties)381, so in theory it could pronounce on the 
treatment of detainees and other victims if a suitable petition was brought. Awarding reparation in 
such cases would however lie outside the competence of the Court.  
3.5.3 African Charter on Human and Peoples’ Rights (‘ACHPR’/ ‘Banjul Treaty’) 
The African Charter on Human and Peoples’ Rights (’ACHPR’ or ‘Banjul Treaty’) is the premier 
human rights instrument specific to the African continent, enjoying almost full ratification status (53 
out of the total membership of the African Union (54) are members, with the exception only of South 
Sudan). It details Member States’ commitment to both civil and political rights, to economic, social 
and cultural rights, as well as to group rights, although violations of civil and political rights remain 
on a massive scale, far less attention is paid to the economic and social rights, and the concept of 
group rights is still at an embryonic stage.382 The Charter enjoys almost full ratification but its 
incorporation into national laws remains an issue, with States having different constitutional 
requirements and views on the status of international law in domestic law, and levels of political 
will.383 
The African Commission on Human and Peoples’ Rights is established under Article 30 of the 
ACHPR to monitor States’ compliance with their obligations under the Charter and to ensure the 
protection of the rights therein.  
The African Court on Human and People’s Rights (ACtHPR) was established through a Protocol to 
the Charter which came into force in 2004, although its first judgement was not handed down until 
2009. In 2008 the African Union resolved to merge the Court with the African Court of Justice384, 
allowing for a transitional period in which the Court would still operate (however the merged court 
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has not yet commenced operation, and the original ACtHPR is still functioning as before). As for the 
ECtHR and the IACtHR, the ACtHPR has both an advisory and a contentious function. However, 
unlike the other regional fora the Court may consider the ACHPR, African human rights instruments 
as well as any other human rights treaty ratified by the State concerned in its decisions, which is a 
remit much wider in scope than the other regional bodies. The Court has jurisdiction only for those 
States which have ratified its Protocol (30 States385, which is less than half the AU membership), and 
ratifications have been disappointingly slow. Even more so, only eight of those ratifying States have 
made the declaration under Article 34(6)) allowing the Court to receive petitions from individuals 
and NGOs.386 These numbers tend to downplay the Court’s effectiveness as a forum for victims’ 
justice. 
The Court has been plagued with a number of other problems from its inception, including insufficient 
funding and resources which has led to a lack of capacity (for example, the seat of the Court was not 
fully-functional until after 2012), possible inconsistencies between its rulings and those of the various 
sub-regional African courts, lack of financial and political autonomy of judges, criticism that some 
judges lacked sufficient experience in the field of IHRL387, and a very low level of awareness of 
human rights obligations in general and of the Court in particular among Africa’s political classes 
and civil society.388 
Additionally, the Protocol to the African Charter on the Rights of Women in Africa (‘Maputo 
Protocol’) contains in Articles 4(2)(f) and 25 the obligation on States Parties to establish mechanisms 
and accessible services for the rehabilitation and reparation of female victims of violence. Although 
the Protocol applies to violence against women in armed conflict and most African States have 
ratified389, there are no examples yet of the Court awarding compensation to any victims.  
Given the ineffectiveness of the individual complaint mechanism and the other deficiencies above, 
the Commission’s own role in pursuing violations has been more important. Under Article 55 of the 
                                                 
385 As of February 2018; see http://en.african-court.org/. 
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Charter, anyone can submit a complaint to the Commission alleging a breach of Charter rights (only 
if local remedies have been exhausted or are unreasonable), and over the years individuals and NGOs 
both within Africa and outside have employed this mechanism. The Commission has power to make 
recommendations to the State to remedy any violation, which may include the payment of reparation 
(compensation, or redress in-kind).390 One notable case has been SERAC v Nigeria (2001)391, where 
Commission considered a complaint related to the Nigerian security forces’ attacks on villages and 
homes under the pretext of dislodging the Movement for the Survival of the Ogoni People (the key 
body opposing the development of oil resources in the Niger River Delta392). The campaign of 
intimidation and terror caused serious damage to life and property and rendered thousands of Ogoni 
people homeless. The Commission found breaches of several Charter rights and recommended inter 
alia adequate compensation for victims.393 While the Commission has no legal ability to enforce its 
rulings and relies on the goodwill of member States to implement the recommendations it makes, a 
significant number of complaints have been addressed in this way.394  
Overall, the African Commission and the ACtHPR face significant challenges in making victim 
compensation workable and much remains to be done to realise the promise to victims embedded in 
its Charter, but a promising start has been made.  
3.6 Conclusions 
The above discussion demonstrates that while opportunities exist in human rights bodies to remedy 
violations of rights by State forces during wartime, nearly all regimes, whether regionally-inspired or 
international, contain significant restrictions on whether and how a victim may present their 
complaint, and thus the likelihood of securing a remedy. These restrictions range from a lack of any 
real enforcement mechanism in the ICCPR, limitations on the extraterritoriality of the ECHR which 
allow European (including NATO) forces far more leeway with respect to the rights of peoples 
resident outside Europe than they do within Europe, and shortfalls in ratifications, resources, 
independence from government and experience in the African system, despite the promising legal 
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architecture. The more victim-friendly approach of the inter-American system stands in welcome 
relief, although it too faces limitations in a lack of direct access to the court by individuals, and the 
fact that the conduct of two key States whose militaries are often deployed in foreign armed conflicts 
fall outside the court’s remit. Victims of violations in Asia have no regional human rights mechanism 
at all. 
The treaty possibilities for redress available to an individual victim whose human rights are abused 
thus vary considerably depending on where the violation takes place, which State’s armed forces 
were responsible and whether they were in control of the area, and/or where that victim ordinarily 
lives. This is despite the right to an effective remedy being undoubtedly a part of treaty and customary 
IHRL. Of course, the availability of such mechanisms for violations of IHL depend on them also 
being violations of IHRL, thus potentially giving rise to issues of lex specialis/lex generalis, although 
the Inter-American Commission and the IACtHR have directly applied IHL in their decisions.395 
Their jurisprudence affords further evidence of the convergence of the two bodies of law, and thus 
the potential for greater remediation of IHL violations through human rights mechanisms.  
The next Chapter examines the concept of universal (and extraterritorial) civil jurisdiction. Whilst 
the national laws of some States have tied civil jurisdiction to criminal jurisdiction in the case of 
extraterritorial acts, there were a small number of successful exercises of extended civil jurisdiction 
in a small number of States, which demonstrated the exciting potential for them to become uniquely 
hospitable fora for foreign claimants. The Chapter examines those examples and discusses their 
implications. 
 
 
  
                                                 
395 Droege, op. cit. (note 288), 321-322. 
94 
 
4 EXTRATERRITORIAL CIVIL JURISDICTION AND PROSPECTS FOR STATE 
LIABILITY 
4.1  Introduction 
This chapter examines the concept of extraterritorial civil jurisdiction – particularly universal civil 
jurisdiction - and its availability in practice for victims. It deals with claims against foreign States in 
the courts of a third State, and also considers the possibility of enforcement of awards made against 
a foreign State in the courts of a third State. 
The ‘traditional’ grounds of criminal jurisdiction in international law which allow a State to extend 
its laws over an event are four: ‘active personality’ (the accused is a national or resident of the State), 
‘passive personality’ (the victim is a national or resident of the State), the ‘protective principle’ (the 
State’s national interests are affected), or ‘territorial jurisdiction’ (the crime occurs within the territory 
of the State).396 Extraterritorial jurisdiction refers to a State extending its laws to incidents occurring 
outside of its national territory. In most cases there is a connection with the nation State such that it 
has an interest in enforcing its laws externally; in this sense, it exercises jurisdiction on the basis that 
the perpetrator and/or the victim is its national, or perhaps that its national interests are enlivened. 
Universal jurisdiction however refers to a State extending its laws to cover situations occurring 
outside of its territory where there would otherwise not be any other basis for jurisdiction (other than 
mere custody of the accused). It is “jurisdiction based solely on the nature of the crime”.397 It allows 
a broader range of cases to be brought before national courts than do other jurisdictional bases in 
international law.398 Universal jurisdiction in absentia (where the defendant is not present) is even 
more controversial (the Princeton Principles on Universal Jurisdiction (2001) in fact recommend 
against this practice, given its potential for politically motivated abuse399). 
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Universal jurisdiction first arose in relation to the very old crime of piracy400, and then aircraft 
hijacking401, where the perpetrator was considered hostis humanis - the enemy of all mankind, 
entitling any State to arrest and try them.402 The basis for these norms is customary, although in 
modern times States have provided for universal jurisdiction over these offences in treaty form.403 
The Geneva Conventions have also established universal jurisdiction for violations of IHL which the 
international community regards to be of such seriousness as to amount to ‘grave breaches’. The 
Conventions require each member State to “search for” persons who have committed ‘grave 
breaches’ of the Convention and to “bring such persons, regardless of nationality, before its own 
courts”.404 Should it decide not to prosecute, it must extradite the accused to stand trial in another 
competent State (aut dedecare aut judicare).405  
As a result of the wide (near universal) acceptance of the Geneva Conventions, a significant majority 
of States have enacted provisions in their national law to prosecute ‘grave breaches’ whenever an 
accused is found in their custody.406  The concept of universal jurisdiction is integral to prosecution 
of crimes of this nature, given that the obligations breached are owed to the international community 
as a whole (‘erga omnes’). However, the motivation for the law and practice in these respects has 
been the apprehension of the perpetrators for the purpose of criminal justice, not to allow civil claims 
by their victims. The notion of civil jurisdiction is not nearly as well formed as is criminal jurisdiction 
in this area, and even the latter has not been oft exercised and has sustained critics407 (see below). 
                                                 
400 Paige however has argued that the legal jurisdiction of States over piracy is in fact not an exercise of 
universal jurisdiction, but the exercise of a concurrent municipal jurisdiction based on the fact that the crime 
is a stateless crime; T. Paige, “Piracy and Universal Jurisdiction”, 12 Macquarie Law Journal 131 (2013), 131-
132. 
401 See N. Joyner, Aerial Hijacking as an International Crime (Oceana Publications, New York, 1974). 
402 D. Burgess, “Hostis Humani Generi: Piracy, Terrorism and a New International Law”, 13 University of 
Miami International and Comparative Law Review 293 (2006). 
403 For example, UN Convention on the Law of the Sea (‘UNCLOS’) Article 105 regarding piracy, and the 
Hague Convention on the Suppression of Unlawful Seizure of Aircraft 1970 Article 4 regarding aircraft 
hijacking. 
404 See for example Geneva Convention IV Article 146. ‘Grave breaches’ are defined in Article 147. 
405 For example, Geneva Convention IV Article 146. 
406 Rule 157 (Jurisdiction over War Crimes), ICRC Database on Customary IHL, available at: https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v1_cha_chapter44_rule157.  
407 For criticisms of the concept itself (and its application to the US), see H. Kissinger, “The Pitfalls of 
Universal Jurisdiction”, Foreign Affairs (July/August 2001) [an admirable response to these arguments was 
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Some States do however allow the possibility for civil claims as an adjunct to criminal prosecution, 
thus suggesting that the State’s invocation of universal jurisdiction for ‘grave breaches’ may allow 
an incidental opportunity for victims of such crimes to pursue compensation.408 A number of 
European States of the civil law tradition allow private individuals to institute criminal charges and 
to launch compensation proceedings therein, although there is debate over whether a private 
individual would have been able to bring a civil case in the absence of a criminal case. The United 
States’ Alien Tort Statute did in fact offer in its early days of usage an example of universal civil 
jurisdiction independently of any prosecution. A few early cases succeeded before these promising 
avenues for redress were significantly tightened under political pressure and judicial conservatism, 
to the point that universal jurisdiction in the above sense has been all but extinguished (what is left is 
a limited form of extraterritorial jurisdiction with significant constraints). These developments are 
discussed below.  
Despite these setbacks, the chapter examines the arguments for and against universal civil jurisdiction 
for claims arising out of war crimes, as based on the law of State responsibility (see Chapter 1). One 
issue inherent in this area is the fact that claims have tended to be against individual State officials 
rather than the States they represented. Clearly, providing more opportunities for universal civil 
jurisdiction for violations of IHL will be ineffective without the development of some form of 
mechanism by which compensation could be co-paid or paid in its entirety by the State on whose 
behalf the official acted (and separate to the issue of criminal guilt, which does not exist in 
international law in relation to States). It is recognised that this will be very difficult to achieve for 
political/diplomatic reasons. 
4.2 Universal Criminal Jurisdiction 
As mentioned above, ‘universal jurisdiction’ arises when an action in brought to court in the forum 
State but none of the ‘traditional’ jurisdictional links arise.  In recent times, the Geneva Conventions’ 
prohibition of ‘grave breaches’ during war as well as the emergence of the concept of ‘crimes against 
                                                 
given in K. Roth, “The Case for Universal Jurisdiction”, Foreign Affairs (September/October 2001)]. For 
criticism of its recent implementation, see for example A. Dube, “The AU model law on Universal Jurisdiction: 
An African response to Western prosecutions based on the universality principle”, 18(3) Potchefstroomse 
Electroniese Regsblad (2015).  
408 The Rome Statute similarly allows awards of compensation to be made to victims upon a finding of criminal 
guilt (see Article 75). 
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humanity’409 and other obligations in IHL and IHRL have led to a category of obligations owed erga 
omnes, that is, they are of such seriousness they are owed to the international community as a whole. 
One key consequence of this is that the State having custody must prosecute or extradite for 
prosecution to another competent State (aut dedecare aut judicare). The Geneva Conventions 
envisaged cases of this very nature from their inception, although it took 45 years since the enactment 
of the Conventions for the first such (domestic) prosecution to take place.410 Cases of universal 
jurisdiction where all events occur in foreign territory involving foreigners and the alleged offender 
is not in the State’s custody amount to prosecution in absentia; cases of universal jurisdiction have 
been rare, and those in absentia even more so, as discussed below. 
The proper scope of universal jurisdiction remains an unsettled point, and there are some significant 
differences between States as to its proper scope and practice.411 There is a parallel debate amongst 
scholars on the same issues. A number of scholars (such as Arbour412) are in favour of an expanded 
role for universal jurisdiction in prosecuting war crimes, particularly in the light of the establishment 
of the ICC, but others (such d’Aspremont413) strongly dispute its application. Others are sceptical of 
the future of universal jurisdiction, noting the long time it took for any prosecution to take place, that 
some countries - particularly major world powers - have refused to submit to the ICC’s jurisdiction, 
and that there has been in fact a retreat in some jurisdictions (see below) on the issue of universality.414 
                                                 
409 Crimes against humanity can be committed in wartime or in peacetime: M. C. Bassiouni, “Crimes Against 
Fundamental Human rights” in M. C. Bassiouni (ed.), International Criminal Law 2nd ed., Vol. I Sources, 
Subjects and Contents, 573; Prosecutor v Tadic (Dusko), No. IT-94-1-AR72 (Decision on the Defence Motion 
for Interlocutory Appeal on Jurisdiction, Appeal Chamber, 2 October 1995), 35 ILM 32, para 141 (72).  
410 Prosecutor v Saric (Refik), unpublished (Denmark High Court, 1994), referenced in Prosecutor v Dusko 
Tadic, id., para 83. In reference to the application of the principle aut dedere aut judicare in practice, see C. 
Van Den Wijngaert, “War Crimes, Genocide and Crimes Against Humanity - Are States Taking National 
Prosecutions Seriously?” in M. C. Bassiouni, International Criminal Law 2nd ed., Vol. II, 229-230. It is only 
in recent times that States have begun to take these treaty obligations seriously; R. Lemaitre, “Belgium Rules 
the World: Universal Jurisdiction over Human Rights Atrocities”, Jura Falconis jg 37, No.2 (2000-2001), 255. 
411 UN Press Release, “As Views Diverge on Universal Jurisdiction’s Scope, Application, Definition, Sixth 
Committee Delegates Urge Further Study on Matter”, GA/L/3502 (20 October 2015). 
412 L. Arbour, “Will the ICC have an Impact on Universal Jurisdiction”, 1-3 Journal of International Criminal 
Justice 585 (December 2003). See also A. Perez Cepeda and D. Sanchez (eds.), The Principle of Universal 
Justice: A De Lege Ferenda Proposal (Ratio Legis, Salamanca, Spain, 2013).  
413 J. d’Aspremont, “Multilateral vs Unilateral Exercises of Universal Criminal Jurisdiction”, 43 Israel Law 
Review 301, 304. See also Kissinger, op. cit. (note 407). 
414 G. P. Fletcher, “Against Universal Jurisdiction”, 1-3 Journal of International Criminal Justice 580 (Dec 
2003); G. Abi-Saab, “The Proper Role of Universal Jurisdiction”, 1-3 Journal of International Criminal Justice 
596 (Dec 2003); L. Reydams, “Belgium Reneges on Universality”, 1-3 Journal of International Criminal 
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These debates remain unsettled, and it remains to be seen whether universality will become a real 
force in the prosecution of war crimes415 as was first envisaged.  
The number of States that have introduced implementing legislation allowing for the prosecution 
under their national law of war crimes and crimes against humanity has grown significantly in recent 
years. There has been a spread of provisions in the national laws of diverse States (as of 2011, 163 
out of 193 States had legislation allowing for universal jurisdiction over international crimes, either 
as such or as ordinary crimes).416 However, prosecutions by many States have tended to be focused 
on prohibiting and punishing such acts by their own nationals or by members of their armed forces 
(such as under the United States’ War Crimes Act (1996)417 as an example), thus suggesting that in 
practice States are more focused on cases where there are linkages back to the forum (such as under 
the personality or protective principles) rather than cases of universal jurisdiction per se. As such, the 
practice of many States falls short of what international law permits.418 Nevertheless, universal 
jurisdiction over grave international crimes is clearly part of customary law419, and a number of States 
have not only provided for universal jurisdiction in their law but launched prosecutions as well.420 
Although the number of actual prosecutions remains low (for various reasons such as the need for 
                                                 
Justice 679 (Dec 2003). See also L. Reydams, The Rise and Fall of Universal Jurisdiction, Working Paper 37, 
Leuven Center for Global Governance Studies, Leuven, Belgium (2010). 
415 G. Solis, The Law of Armed Conflict: International Humanitarian Law in War (2010), 307. 
416 Amnesty International, Universal Jurisdiction: A Preliminary Survey of Legislation Around the World, 
Amnesty International Publications (London, 2011), 1-2 
417 18 USC Part 1 Chapter 118, #2441; the Act enshrines penalties into US law for grave breaches of the 
Geneva Conventions. 
418 Case Concerning the S. S. Lotus (France v Turkey), PCIJ Ser. A, No. 10 (1927), 4. 
419 See R v Bow Street Magistrates; Ex Parte Pinochet Ugarte (No.3) [2000] 1 AC 147, and Case Concerning 
the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) (“The Arrest Warrant 
Case”) [2002] ICJ 1 (Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal (paras 53-58), 
and Separate Opinion of President Guillaume (paras 15-16)). 
420 For example, Polyukhovich v Commonwealth (1991) 172 CLR 501 (Australia); “Convictions of FDLR 
Leaders [Murwanashyaka and Musoni] by German Court”, Armed Groups and International Law, 28 
September 2015 (Germany); “Finland Sentences Rwanda Preacher [Bazaramba] to Life for Genocide”, BBC, 
11 June 2010 (Finland); C. Petesch, “Ex-Dictator of Chad Denies Legitimacy of War Crimes Trial in Senegal”, 
The Globe and Mail, 20 July 2015 (Senegal); Human Rights Watch, “The World Needs Spain’s Universal 
Jurisdiction Law”, 27 May 2009 (Spain). The “Kuala Lumpur War Crimes Commission” found a number of 
senior US political and military figures (such as Bush, Cheney, Rumsfeld etc) guilty in war crimes tribunals, 
although (controversially) in absentia; Y. Ridley, “Bush Convicted of War Crimes in Absentia”, Foreign 
Policy Journal, 12 May 2012. 
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physical custody of the accused, evidential issues, political issues, immunity of serving foreign State 
officials), the steady stream of prosecutions is an encouraging indication of its normalisation in 
practice. On the negative side of the equation, there has been no uptick in the volume of cases based 
on universal jurisdiction commenced in domestic or international courts, despite the thaw in the 
strategic tensions of the Cold War era. Additionally, the increased use of Status of Forces Agreements 
during recent conflicts (which require any prosecutions to occur in the accused’s parent State and not 
in the State where the alleged crime occurred, thus avoiding the obligation to extradite) represent a 
significant challenge which may stifle the long-sought development of this practice.  
It is against this background that extraterritorial civil jurisdiction must be considered. Conceivably, 
two different types of universal civil jurisdiction may arise. The first ‘follows’ criminal jurisdiction 
where victims either intervene in the criminal proceedings or they are able to launch parallel civil 
proceedings (provided a prosecution is underway), while the second is independent completely from 
criminal proceedings. The first option has been evident in some European jurisdictions, Belgium – 
discussed below – being one. Seeking civil compensation as an adjunct to criminal proceedings 
necessarily confines that civil jurisdiction to the same scope as for the war crime itself. As to the 
second option however, there is debate amongst scholars over whether the traditional linkages for 
criminal jurisdiction also apply to civil jurisdiction at all (there could be different principles, as per 
the Lotus Case, which is subject only to protest by other States).421 Certainly, if States may cast their 
jurisdiction as wide or as narrow as they wish, then a more flexible range of jurisdictional options 
could apply, which would allow universal civil jurisdiction for other than ‘grave breaches’ of the 
Geneva Conventions, such as enforced disappearance.422  
The below examines the Belgian example of civil proceedings as an adjunct to criminal proceedings, 
and then the US case of ‘independent’ civil compensation. Unfortunately, both regimes have now 
been scaled back to a form of extraterritorial jurisdiction requiring at least one linkage with the forum 
State.  
4.3 Compensation Adjunct to Criminal Proceedings: the Belgian Example 
Many jurisdictions allow victims of crime to apply to a court for compensation or restitution of assets 
from an individual accused who is found guilty. In addition, many States have passed general 
                                                 
421 Case Concerning the S. S. Lotus, op. cit. (note 418). 
422 Mary Robinson, “Foreward” to the Princeton Principles, op. cit. (note 10), 16. 
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legislation allowing victims of crime to claim from a government-administered fund. Australia’s 
legislation is state-based, and allows for awards of around AUD70,000 or similar.423 The Social 
Security Amendment (Supporting Australian Victims of Terrorism Overseas) Act (2012) allows 
victims of an incident outside Australia officially classified as a terrorist event (including potentially 
one carried out by agents of a foreign State) to claim up to AUD75,000 compensation for their 
losses.424 There are also regional agreements requiring redress for victims of crime where the 
perpetrator is not known or is impecunious: the European Convention on the Compensation of 
Victims of Violent Crimes 1983425 is one such instrument. These schemes are in lieu of compensation 
from the actual official (or foreign State) responsible and are available separately from any criminal 
proceedings. As they have not been designed to cover the acts of armed forces during wartime, they 
are however generally ineffective instruments for individuals to claim civil redress for violations of 
IHL or IHRL. 
Belgium was the first State to introduce legislation giving Belgian courts universal jurisdiction over 
crimes committed during armed conflicts. Given its already liberal laws relating to victims’ rights to 
bring a criminal action and/or a civil action against an accused (found in many civil law States), this 
raised the possibility of civil claims from (foreign) victims of such crimes. Other European States 
also introduced legislation, although only in Belgium was there significant usage of the law (Spain’s 
law was less utilised, and now also has been amended to confine its scope. There was no significant 
usage of the French law).426 
Belgium’s Act on the Punishment of Grave Breaches of International Humanitarian Law (1993) 
criminalised a list of 20 breaches - the most serious and elementary obligations of the laws of armed 
                                                 
423 See for example the Victoria and WA schemes, available at: http://victimsofcrime.com.au and 
http://www.victimsofcrime.wa.gov.au. 
424 See https://www.comlaw.gov.au/Details/F2013L00946/Explanatory%20Statement/Text. 
425 European Convention on the Compensation of Victims of Violent Crimes 1983 (discussed in Chapter 1.4 
above). 
426 For Spain, see Ministry of Foreign Affairs and Cooperation (Spain), “Contribution of Spain on the topic 
“The scope and application of the principle of universal jurisdiction” in response to the General Assembly’s 
Request in its Resolution 70/119 of 14 December 2015”, 16-05499 (E), 22 February 2016. For France, see 
Lemaitre, op. cit. (note 410), “5. Civil Claim”.  
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conflict427 from the Geneva Conventions and the two Additional Protocols.428 It thereby allowed 
Belgian courts to try cases of war crimes, crimes against humanity and genocide committed by non-
Belgians against non-Belgians outside of Belgium, even when the accused was not in Belgium 
(Article 7), that is, universal jurisdiction in absentia. Further, it did not differentiate between 
international and non-international conflicts, thus also criminalising ‘grave breaches’ committed in 
internal conflicts; in doing so its legislators clearly demonstrated an intention to go further than (then) 
existing international law429 (although Belgian courts subsequently made clear that the law only 
applies to conflicts which meet the relatively high threshold of Additional Protocol II (‘APII’)).430 
This legislation was enacted against the backdrop of general Belgian criminal procedure which allows 
prosecutions to be launched by victims themselves431, as well as prosecutions in absentia.432 
Furthermore, in 1999 Belgium had passed an amendment to the law which  
The first cases under the law were against several figures allegedly responsible for genocide in 
Rwanda, against General Augusto Pinochet for arbitrary detention, torture and murder in Chile, 
against officials of the Pol Pot regime in Cambodia, against former Congolese President Laurent 
Kabila, and against former Moroccan Interior Minister Driss Basri.433 A particularly high-profile 
usage of the law occurred when Belgium issued an arrest warrant in 2000 for the then Congolese 
Minister of Foreign Affairs, Abdulaye Yerodia Ndombasi, for speeches made in 1998 inciting racial 
                                                 
427 Article 1, subpara 1-20. These breaches are termed ‘grave breaches’, although it is clear that this term does 
not correspond to the ‘grave breaches’ regime of the Geneva Conventions. 
428 The law was expanded in scope in 1999 by an amendment specifically criminalising genocide; see Lemaitre, 
op. cit. (note 410). 
429 E. David, “La Loi belge sur les crimes de guerre”, XXVIII Revue belge de droit international (1995) 668-
671. Also S. Boelaert-Suominen, “Grave Breaches, Universal Jurisdiction and Internal Armed Conflict: Is 
Customary Law Moving Towards a Uniform Enforcement Mechanism for All Armed Conflicts?”, 5(1) 
Journal of Conflict and Security Law 63 (2000), 89. 
430 Case against Belgian peacekeepers charged with violations of international humanitarian law in Somalia 
and Rwanda, Judgment of 20 November 1997, Nr. 54 A.R. (1997), published in Journal des Tribunaux (24 
April 1998), 286-289. 
431 In Belgium the victim and the public prosecutor have an equal right to initiate a criminal prosecution; 
Article 63 of Belgium’s Code on Criminal Procedure (‘CCP’).  
432 Belgian criminal procedure allows criminal prosecutions in absentia. See generally R. Verstraeten, 
Handboek Strafvordering (Maklu, Antwerp, Belgium, 1994), 445-448. 
433 There were also cases against former Iranian President Hashemi Rafsanjani, against Guatemalan generals, 
and against the former dictator of Chad Hissene Habri; Boelaert-Suominen op. cit. (note 429); A. La Guardia, 
“Rethink Over War Crimes Law”, The Daily Telegraph, 19 June 2001. 
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hatred which had contributed to the massacre of several hundred Congolese civilians. That case was 
eventually heard in the ICJ as the Arrest Warrant case (2002).434 The ICJ majority decided the case 
on the basis that the Belgian warrant violated the international customary law on immunities, 
including the Vienna Convention on Diplomatic Relations 1961. It did not discuss purported universal 
jurisdiction over crimes committed in internal conflicts, but there was an even split (5:5) amongst the 
judges in obiter dicta, showing support in the ICJ for universal (criminal) jurisdiction (including in 
relation to internal conflicts), as well as (for some) its exercise in absentia.435 The ICJ’s decision was 
that while the leadership of a State enjoyed complete immunity while they held office (as in 
Ndombasi’s case), a prosecution could proceed afterwards (at least for activities not covered by 
immunity rationae materiae)436, but this was in conflict with the Belgian law which disallowed 
official immunity. 
 The success of the Rwanda genocide case which dismissed arguments of immunity ratione personae 
as well as ratione materiae (the four accused were sentenced to 12-20 years prison)437 led to a slew 
of other criminal cases brought by victims against political leaders. These included British Prime 
Minister Tony Blair, Palestinian President Yasser Arafat, Cuban leader Fidel Castro, Israeli Prime 
Minister Ariel Sharon and US President George H. Bush, plus a number of senior officials. Belgium, 
diplomatically embarrassed438, came under considerable external pressure (especially from the US, 
supported by Britain and Spain) to repeal or limit the scope of its law to prevent such “politically-
                                                 
434 Arrest Warrant case, op. cit. (note 419). See Chapter 5 below. 
435 In their individual Opinions, President Guillaume, Judge Ranjeva, and Judge ad hoc Bula-Bula spoke out 
against the legality of the exercise of universal jurisdiction. In contrast, Judges Higgins, Kooijmans, and 
Burgenthal in their joint separate opinion, and Judge ad hoc Van den Wyngaert in her dissenting opinion, 
endorsed the exercise of universal jurisdiction in absentia. Judge Rezek endorsed universal jurisdiction if the 
suspect was present on the territory of the prosecuting State. Judge Koroma also held that universal jurisdiction 
was admissible for certain crimes but did not take a stand on the presence requirement. See M. Goldmann, 
“Arrest Warrant case (Democratic Republic of the Congo v Belgium)”, Max Planck Encyclopedia of Public 
International Law (2009), paras 15-18. 
436 This finding was in contrast to 1999 amendments to the Belgian law which had stipulated that official 
immunity was not to be a valid defence to charges (Lemaitre noted that the legality of this provision had been 
doubtful); Lemaitre, op. cit. (note 410) (fn 47 therein). 
437 G. Frankel, “Belgian War Crimes Law Undone by its Global Reach”, Washington Post, 30 September 2003; 
L. Keller, “Belgian Jury to Decide Case Concerning Rwandan Genocide”, ASIL Insights, Vol. 6 Issue 13, 25 
May 2001. 
438 La Guardia, op. cit. (note 433). 
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motivated” or “propaganda” cases.439 Indeed, the risk posed by politically-motivated cases was the 
reason why the Princeton Principles had rejected the notion of prosecutions under universal 
jurisdiction in absentia.440 Given the diplomatic pressure, there had also had been debate in legal and 
political circles about the merits of the issue, and some confusion had arisen in Belgian  judicial 
circles about how to implement the law in light of Belgium’s membership of the then newly-
established ICC.441  
In order to accommodate these concerns, the law was amended in 2003442 in several respects. First, 
the amendments specified that cases launched by individuals must show a jurisdictional nexus (such 
as the victim or the accused is Belgian, or the crime occurs in Belgium). This therefore removed the 
ability of individuals to launch criminal proceedings in cases relying on universal jurisdiction (it is 
now extraterritorial jurisdiction requiring a linkage to Belgium). Second, cases of universal 
jurisdiction must only be launched by, the Belgian Federal Prosecutor, who would defer first to the 
ICC or to another State seeking to exercise jurisdiction (particularly the home State of the accused). 
In this way Belgium would become a ‘jurisdiction of last resort’.443 Proceedings in absentia are still 
possible, but only after other avenues have been exhausted, and only if the Federal Prosecutor 
launches them. The US and Israel wanted the scope of the law limited even further, but the Belgian 
Court of Cassation’s quick dismissal within a week of cases against George H. Bush and a range of 
other US officials (including General Tommy Franks (the then US Commander in Iraq)), Ariel Sharon 
and other Israeli officials all in 2003 (on the basis of the amendments to the law) appeared to be 
                                                 
439 I. Black, “Belgium Gives in to US on War Crimes Law”, The Guardian, 24 June 2003. 
440 Princeton Principles, op. cit. (note 434). 
441 It had been the ‘presence issue’ (or the lack thereof in Sharon’s case) which had seen the case against him 
dismissed; “Update on War Crimes Suit Against Ariel Sharon: Belgian Law on Universal Jurisdiction Gets a 
Second Wind”, BADIL (2002). 
442 Loi relative aux violations graves du droit international humanitaire (Law on Grave Breaches of 
International Humanitarian Law) of 5 August 2003 (MB, 8 August 2003). The law entered into force on the 
day of its publication. 
443 M. C. Bassiouni, “International Crimes: The Ratione Materiae of International Criminal Law” in M. C. 
Bassiouni (ed.), International Criminal Law 3rd ed., Vol. 1 Sources, Subjects and Contents (2008), 173 (fn 
193). 
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sufficient indication that the new procedure satisfied their demands.444 Third, the amendments 
clarified that Belgium would respect international law on the immunity of officials.445 
The end-result is that the original universal jurisdiction law which allowed individuals to commence 
war crimes prosecutions has now been whittled back to extraterritorial jurisdiction where a link to 
Belgium can be shown (in the case of individuals), and universal jurisdiction but only if the accused 
is in Belgium (in the case of the Federal Prosecutor). Of course, the procedural immunity of foreign 
State officials will need to be respected, and in the case of non-international conflicts, they would 
need to satisfy the threshold requirement for a conflict to come within APII. This means that only 
very few victims indeed would be able to see their abusers held to account in Belgian courts. Even in 
relation to universal jurisdiction, obligations of comity mean that nearly all cases would founder on 
the basis that the home jurisdiction or another State with jurisdiction plans to act or has acted (even 
if inadequately by Belgian or international legal standards) or the ICC is planning to do so. The 
realities of international politics (and its own experience) make it most unlikely that Belgium would 
prosecute extraterritorial violations, no matter how heinous, committed by powerful States.   
As for financial compensation, the 1993 universal jurisdiction law did not refer specifically to actions 
in civil courts; its Article 7 which gives jurisdiction to “Belgian courts” does not make a distinction 
between criminal courts and civil courts. Hence, there was a view that the 1993 law made the 
jurisdiction of Belgium’s civil courts available as well.446 Separately, Article 4 of Belgium’s Code of 
Criminal Procedure allows victims claiming compensation a choice of forum between a criminal 
court (claim attached to a criminal prosecution) and a civil court (the claim usually takes the form of 
a tort claim against the offender). A private (civil) action can be undertaken at the same time and 
before the same judges as a public (criminal) action. The private action can also be brought separately 
(before a civil court), although the private action would be suspended until a final decision had been 
reached in the public action. The victim has the right to start both proceedings at the same time.447 
                                                 
444 Black, op. cit. (note 439). 
445 S. Ratner, “Belgium’s War Crimes Statute: A Postmortem”, 97 American Journal of International Law 888 
(2003). 
446 Lemaitre, op. cit. (note 410). 
447 In such cases the civil court cannot deliver its judgment before the end of proceedings before the criminal 
courts, and the decision of the criminal court is binding upon the civil court with regard to all parties appearing 
before the criminal court ("le criminel tient le civil en état"); Lemaitre, op. cit. (note 410) (fn 122 therein). 
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On this view, victims could have launched civil compensation claims without the need for any 
criminal action to be underway, whether launched by an individual or by the Federal Prosecutor. 
However, there is good reason to believe that the power of Belgian civil courts to compensate 
probably derives from their jurisdiction in criminal cases. Lemaitre notes this is the result of a well-
known 1985 case in the Belgian civil courts involving the Greenpeace ship The Sirius which had 
mounted significant interference (including a blockade of Antwerp harbour) with Belgian interests 
which were dumping toxic chemical waste in the North Sea. This led to applications against it for 
injunction and compensation.448 The civil court decided that as The Sirius was guilty of piracy (a 
crime attracting universal jurisdiction), it had jurisdiction to grant relief (that is, its civil jurisdiction 
was based on criminal jurisdiction). The court did not invoke any alternative basis for its jurisdiction 
in the Code of Civil Procedure449, indicating that it cannot be invoked unless the Code of Criminal 
Procedure applies.  
Accordingly, in the wake of the 2003 amendments regarding criminal prosecutions (above), victims 
of a war crime would only be able to claim compensation in Belgium if there were linkages to 
Belgium such that the law would entitle them to initiate a criminal prosecution, or if the Public 
Prosecutor commenced criminal proceedings on the basis of universal jurisdiction (which is likely to 
be extremely rare; no such cases have been initiated). In either case, victims would have the choice 
of claiming in an adjunct to the criminal proceedings or by bringing a separate claim in a civil court. 
However, in the absence of linkages to Belgium and if the Prosecutor decides not to act, victims 
would have no standing to pursue their civil claim. In sum, while Belgium has not closed completely 
to foreign victims seeking redress for grave IHL violations, the possibility of its use has now all but 
evaporated. 
4.4   Extraterritorial Civil Jurisdiction: The United States’ Alien Tort Statute 
The so-called Alien Tort Statute (ATS), adopted in the Judiciary Act of 1789 and thus pre-dating 
modern international law, represents the only example of a provision enshrining universal civil 
jurisdiction in the domestic law of a State before the advent of the ICC or of any other international 
mechanism. It provides only that “[t]he district courts shall have original jurisdiction of any civil 
                                                 
448 See “Belgium: Greenpeace Ship Seized by Authorities after Antwerp Port Blockade”, ITN, 9 May 1985. 
449 Lemaitre, op. cit. (note 410). 
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action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United 
States”. 
By its text it seemingly asserts the jurisdiction of US courts over apparently any violation of the law 
of nations, and without any territorial limitation. This effectively establishes universal jurisdiction for 
civil claims (torts) stemming from international law violations - a ground of action based in 
international law. Further, it makes ATS actions available only to alien plaintiffs, not to US citizens.  
The ATS was rarely invoked until plaintiffs began to use it in the 1980s to sue officials of foreign 
governments and others allegedly implicated in violations of international law. The landmark case in 
US (as well as in international) law was Filártiga v Peña-Irala (1980).450 That case set the precedent 
for US courts to find against non-US citizens for any tortious acts committed outside the US that are 
in violation of the law of nations or any treaties to which the US is a party - that is, universal civil 
jurisdiction (the case however did not concern armed conflict, nor was it brought against a State 
defendant).  
In the Filártiga case, a 17-year-old boy was abducted, tortured and killed by the defendant, the 
Inspector-General of Police in Asuncion, Paraguay, allegedly in retaliation for his father’s political 
activities in opposition to then Paraguayan dictator Alfredo Stroessner. The plaintiffs (the boy’s father 
and sister) had brought murder charges against the defendant in Paraguay, but the case did not 
progress. Some years later the plaintiffs (who had migrated to the US) happened to learn that the 
defendant (who was visiting the US) was in US custody awaiting deportation for visa violations, so 
they brought an action against the defendant in US courts under the ATS, seeking damages for the 
teen’s wrongful death from torture. The District Court dismissed the case451, finding that although 
the prohibition against torture had become part of customary international law, it had to follow 
precedent which said that international law concerned only relations between States, and because 
only States have rights and incur obligations under international law, meaning the relations between 
States and their citizens is not part of the ‘law of nations’, there is no standing for an individual to 
sue for a breach.452 
                                                 
450 Filártiga v Peña-Irala, 630 F.2d 876 (2d. Cir.) (1980). 
451 Id., 880 (District Court (Nickerson J), 15 May 1979); see https://openjurist.org/630/f2d/876/filartiga-v-
pena-irala#fn6, para 10. 
452 Ibid. 
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However, the Court of Appeal reversed this decision. It held that foreign victims of international 
violations may sue the perpetrators for civil redress in US courts, even for acts which occurred abroad, 
as long as the court has personal jurisdiction over the defendant (in this case, at the time of the initial 
hearing the defendant had been on US soil). As to the scope of the ATS (the meaning of “in violation 
of the law of nations”), the Court found that torture was clearly a violation of customary international 
law, and that the torturer had become (like the pirate and the slave trader) “hostis humani generis” - 
the enemy of all mankind.453 That is, the Court considered that the content of the “law of nations” 
was “not as it was in 1789 [when the ATS was enacted] but as it has evolved and exists among the 
nations of the world today”.454 The case was remanded back to the District Court of Eastern New 
York, which eventually awarded the family USD10.385 million in compensation (this sum included 
USD10 million of punitive damages to “reflect adherence to the world community's proscription of 
torture and to attempt to deter its practice”).455 This was a hefty legal win, but as the defendant had 
been allowed to return to Paraguay after the initial court’s decision (which had dismissed the 
plaintiffs’ case) the judgement became unenforceable.456 
Nevertheless, the case became a precedent457 for civil claims involving an increasing number of 
wrongs in international customary law, including torture, slavery, genocide, and cruel and inhuman 
treatment. It was hailed by international human rights experts around the world458, and seemingly 
offered a new forum for extraterritorial civil redress, although requiring a jurisdictional linkage to the 
US (presence in the forum). Some commentators have however noted that if both the plaintiffs and 
respondent had been in the US for only a short stay, the Court may have dismissed the case according 
to the domestic doctrine of forum non conveniens (unless the plaintiffs could have shown that there 
                                                 
453 Filártiga op. cit. (note 450), 890 (Court of Appeal, 2nd Cct (Kaufman J), 30 June 1980). 
454 Filártiga op. cit. (note 450), 881. 
455 Filártiga v Pena-Irala, No. 79 C 917, 577 F.Supp. 860 (E.D.N.Y., 10 January 1984), 865-867 (quote is at 
867). The judge considered that the same diplomatic reluctance regarding the imposition of punitive damages 
in relation to States is not present when the defendant is an individual (865). See also Center for Constitutional 
Rights, “Filártiga v Peña-Irala”, available at: http://ccrjustice.org/ourcases/past-cases/filártiga-v.-peñ-irala.  
456 As at 2007 the plaintiffs still had not been able to collect; W. Aceves, The Anatomy of Torture: A 
Documentary History of Filártiga v Pena Irala (Martinus Nijhoff Publishers, Leiden, 2007), 76. 
457 In re Estate of Marcos Human Rights Litigation (In re Marcos), 25 F. 3d 1467 (Court of Appeal (9th Cct),  
1994) was also a landmark case (also concerning torture and other human rights abuses) as it was the first 
ATS lawsuit to be tried on the merits, the first class action (10,000 plaintiffs) filed under the ATS, and 
the first time a former head of state was held liable under the provision. 
458 Center for Constitutional Rights, op. cit. (note 455). 
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was no other available forum).459 This may have meant the opportunity to bring a case under the ATS 
might not have been as wide as it seemed. 
The Filártiga case was debated heavily in Tel Oren v Libyan Arab Republic (1984)460, a case 
(although also not dealing with armed conflict) that has been important in defining the scope of the 
ATS particularly regarding States and non-State actors. In Tel Oren, victims and relatives of an attack 
on a bus in Jerusalem by the Palestine Liberation Organisation (PLO) (allegedly funded by Libya) 
claimed compensation in a US court. The three District Court judges agreed the case should be 
dismissed, although their reasoning differed. The most persuasive judgement461 considered that the 
‘law of nations’ mentioned in the ATS referred to conduct by a State, so a non-State actor such as the 
PLO could not violate it, no matter how repugnant its acts.462 The Court also considered that the ‘law 
of nations’ referred to contemporary norms and not merely those applicable in 1789.463 
Next came Kadic v Karadzic (1995). The case involved an action brought by Croat and Muslim 
plaintiffs of Bosnia-Herzegovina against the President of the self-styled Bosnian-Serb republic of 
Bosnia-Herzegovina (‘Republika Srpska’) for acts including rape, torture and genocide committed as 
part of an organised campaign by military forces under his command during the Bosnian conflict. 
During the respondent’s stay in the US464, the plaintiffs commenced action against him under the 
ATS and under the Torture Victim Protection Act (1991) (‘TVPA’) (the legislation implementing the 
CAT in the US).465 The District Court dismissed the plaintiffs’ action finding that the defendant did 
not act in an official capacity – ‘Republika Srpska’ was not recognised as a State, meaning the 
                                                 
459 J. Rohlik, “Filártiga v Peña-Irala: International Justice in a Modern American Court?”, 11(2) Georgia 
Journal of International and Comparative Law, 325. Indeed, this had been part of the rationale for the initial 
District Court decision in Filártiga. 
460 Tel Oren v Libyan Arab Republic 726 F.2d 774 (1984). 
461 That of Justice Edwards - see American Bar Association, Human Rights and the Alien Tort Statute - Law, 
History and Analysis (2009), 59-63. 
462 Tel Oren, op. cit. (note 460), 791 (Justice Edwards). 
463 Tel Oren, op. cit. (note 460), 789 (Justice Edwards). The Court of Appeal in Filártiga had been of a similar 
mindset when it found that the ‘law of nations’ now covered torture, and not just piracy and slavetrading (as 
in 1789); Filártiga, op. cit. (note 450), 881. 
464 Karadzic had travelled to the US as an invitee of the UN, thus part of the action brought against him had to 
deal with the issue of UN immunity. 
465 Torture Victim Protection Act (1991) 106 Stat. 73.  
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defendant’s acts were not those of a State and so there was no violation of the ‘law of nations’.466 
However, the Court of Appeal disagreed. It found that the acts that comprised genocide or war crimes 
were clearly prohibited in international law whether by a State or by a non-State actor, so a private 
individual could be held accountable for them.467 The proscription of official torture extends to 
recognised and unrecognised States alike.468 Notably, the Court accepted the view of the United 
States’ Congress that the ATS did not just cover torture and summary executions, but may permit 
claims based on “other norms that already exist or may ripen in the future into rules of customary 
international law”.469 This was an important confirmation that the scope of the ATS had evolved over 
time and now covered a wider range of violations than those existing in 1789, and was consistent 
with the view of the courts in Filártiga and Tel Oren. 
At the end of proceedings one set of plaintiffs was awarded USD745 million and the other USD4.5 
billion, which represented a mix of compensatory and punitive damages, plus attorney’s fees. While 
being another decisive legal win for victims, it was clear that neither award was anywhere near 
enforceable in practice.470 The victims’ families thus found themselves in a similar position to that in 
Filártiga - they had achieved a hard-won legal victory but received no compensation in practice.  
Sosa v Alvarez-Machain was another case not involving armed conflict but with implications for 
claims arising therefrom. There, the Mexican plaintiff (accused of being part of a Mexican drug cartel 
involved in the kidnap and murder of a US Drug Enforcement Administration (‘DEA’) officer) was 
forcibly abducted (at the DEA’s request) by a group of Mexican nationals and delivered to the US to 
face trial. After being found not criminally liable, he brought an action against the US government 
and the Mexican nationals who had abducted him (the defendant was one) for civil compensation. 
The Federal District Court found that the defendant had violated international law and was liable to 
the plaintiff under the ATS (he was awarded USD25000 damages), although it found the DEA (the 
                                                 
466 Doe v Karadzic, 866 F.Supp.734 (Southern District of NY (Judge P. K. Leisure), 19 September 1994), 739-
741. This was similar to how the court in Tel Oren had regarded the PLO. 
467 Kadic v Karadzic, op. cit. (note 335), 241-242. 
468 Kadic v Karadzic, op. cit. (note 335), 244-245. 
469 Kadic v Karadzic, op. cit. (note 335), 241 (Newman J took the reference to the views of Congress from 
H.R.Rep. No. 367, 102d Cong., 2d Sess., 4 (1991)). 
470 News report, National Law Journal (Feb 19, 2001) at C25; see also M. Vullo, “Prosecuting Genocide”, 2 
Chicago Journal of International Law 495 (2001). 
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US government) had acted lawfully.471 The Court of Appeals affirmed the ruling on the ATS claim 
but reversed the dismissal of the claim against the US government.472 In a further appeal by the 
respondents473, the Supreme Court had the opportunity to deliberate at length on the role of the ATS. 
It eventually ruled that “the ATS is a jurisdictional statute creating no new causes of action...”474 and 
that it was “enacted on the understanding that the common law would provide a cause of action for 
the modest number of international law violations with a potential for personal liability at the time.475 
Despite the Court’s view that “[i]t would be remarkable to take a more aggressive role in exercising 
a jurisdiction that remained largely in shadow for much of the prior two centuries”, it accepted that 
“the door is still ajar subject to vigilant door-keeping, and thus open to a narrow class of international 
norms today”.476 It went on to set out the following guidelines for determining whether an action 
within this narrow class of torts could be pursued under the ATS: 
(i) the cause of action must be universally recognised by the law of nations as a core prohibited 
norm in order to be actionable. This means a violation of mutual obligations that States have 
traditionally observed in conduct with one another, norms that States have voluntarily agreed to 
either explicitly (treaties) or implicitly (customary law), or jus cogens; 
(ii)  the norm must be binding or obligatory; 
(iii)  the norm must be as specific in its cause of action and decision as were the common law 
causes of action at the time the ATS was enacted (equivalent to piracy, violation of safe passage, 
or exchange of ambassadors); and 
                                                 
471 Alvarez-Machain v United States et al, D.C. No. CV-93-04072-SVW-06 (District Judge S. V. Wilson, 
1993). 
472 Alvarez-Machain v United States et al; Alvarez-Machain v Sosa, 331 F.3d 604 (2002). 
473 Sosa v Alvarez-Machain; United States v Alvarez-Machain, op. cit. (note 300) (per Souter J (for the Court). 
474 Id., Part III. This view of the ATS as strictly jurisdictional was followed in Iraq and Afghanistan Detainees 
Litigation (Ali et al v Rumsfeld et al), Judgment, 479 F.Supp. 2d (District Court (D. C.), 27 March 2007); and 
on appeal in Ali et al v Rumsfeld et al, Judgment, Case 07-5178 (Court of Appeal (D. C.), 21 June 2011). 
475 Sosa, op. cit. (note 300), Part IV(A). 
476 Sosa, op. cit. (note 300), Part IV(B). 
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(iv)  domestic factors such as public policy, separation of powers, political questions, reticence of 
domestic courts to become involved in pronouncing on foreign relations, and judicial restraint in 
legislating new common law, may make a cause of action non-justiciable under the ATS.477  
These guidelines mean that new or emerging violations of international law will not be recognised, 
as they are not specific and concrete enough in current international practice as were norms such as 
piracy in the international law of the 18th century. For example, the Court in Sosa held that wrongful 
abduction was not currently defined sufficiently enough as a violation of international law, so a claim 
based on it was not permitted under the ATS.478 The Court’s judgment suggests that core violations 
of IHRL would be actionable under the ATS (such as torture, arbitrary killing, enforced abduction), 
but it is most unclear whether violations of IHL which traditionally have not been remedied by 
individual claims would be, given the Court’s view that the “decision to create a private right of action 
is one better left to legislative judgment in the great majority of cases”.479 Therefore, the decision 
casts uncertainty over the possibility of actions based on violations  of modern IHL, even those now 
universally recognised as rules of jus cogens (for example the prohibitions on targeting non-military 
facilities, of conducting disproportionate strikes or of using prohibited weapons).  
Most recent ATS lawsuits have been directed at companies doing business abroad, often in the energy 
and extractive industry sectors where plaintiffs have alleged that the defendant company aided or 
abetted foreign police or military forces to violate international human rights principles. The vast 
majority have involved peacetime acts (for example crushing indigenous protests against 
environmental degradation), not violations during armed conflict. One such case was Kiobel et al v 
Royal Dutch Petroleum Co et al (2013)480, where the plaintiffs (Nigerian citizens resident in the US) 
alleged that Royal Dutch Shell, in cooperation with its Nigerian subsidiary and the Nigerian 
government, committed violations of customary international law (torture, rape and property 
destruction) in crushing peaceful opposition to a large oil development project in the Ogoni Niger 
River Delta.481 The Court found that the ATS, although a jurisdictional statute, was affected by a 
                                                 
477 Sosa, op. cit. (note 300), Part IV(C). 
478 Sosa, op. cit. (note 300), Part IV(C). 
479 Sosa, op. cit. (note 300), Part IV(A). 
480 Kiobel v Royal Dutch Shell Petroleum Co, 133 SC 1659 (2013). 
481 The campaign by the ‘Movement for the Survival of the Ogoni People’ attracted international attention; 
www.mosop.org.  
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general judicial presumption against extraterritoriality482 (five justices), or alternatively that there was 
no presumption against extraterritoriality but that ATS jurisdiction was limited to when the tort 
occurred on US soil, the defendant was a US national, or when there was an important US national 
interest (such as not providing safe harbour to hostis humani generis) (four justices). Notably 
however, the Court found it improbable that the legislature intended the ATS to make the US a 
“uniquely hospitable forum for the enforcement of international norms”.483  
The Court found that although the respondents had US affiliates (and the victims were now US 
residents), the acts in question did not involve the US or US interests and had occurred outside US 
territory, and so it rejected the claim. As a result, it appears that only if a company has some 
connection to the US will a claim under the ATS be possible, although the Court did not articulate 
exactly what connection would be required (something more than a ‘mere corporate presence’ in the 
US would be required, but beyond that there was uncertainty). There is an ongoing debate in 
international legal circles about whether companies can violate international law (particularly but not 
exclusively in the human rights field)484, but in Al Shimari et al v CACI Premier Technology Inc et al 
(2014)485 US courts recognised the validity of such a claim.  
In Al Shimari, four Iraqi plaintiffs brought an action under the ATS claiming compensation for the 
torture, cruel, inhuman and degrading treatment and other abuse inflicted on them by the company 
responsible for interning and interrogating prisoners in Abu Ghraib prison, Iraq. The Court of Appeal 
applied Kiobel and found that the plaintiffs’ claims “touch and concern” the US “with sufficient 
force” to rebut the presumption against extraterritoriality, because: (a) CACI was a US corporation; 
(b) CACI’s employees were US citizens; (c) CACI’s contract was issued in the US by the US 
                                                 
482 In addition, the judgment cited foreign policy reasons in support of limiting the ATS’ extraterritorial 
potential. 
483 Kiobel, Slip Opinion, 12. 
484 See for example S. Ratner, “Corporations and Human Rights: A Theory of Legal Responsibility”, 111 Yale 
Law Journal, 443 (2001); S. Deva, “Human Rights Violations by Multinational Corporations and International 
Law: Where from Here?”, 19 Connecticut Journal of International Law 1 (2003-4); and Amicus Curiae Brief 
for UNCHR Navi Pillay in support of the plaintiffs in Kiobel; 
https://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs/10-
1491_petitioner_amcu_navipillay.authcheckdam.pdf. See also UNHCR, “Corporations must be Held 
Accountable for Human Rights Violations” (20 February 2012); J. Vicini, “Supreme Court to Hear Corporate 
Human Rights Case”, Reuters, 24 February 2012. 
485 Al Shimari et al v CACI Premier Technology Inc et al, 758 F.3d 522, Case 13-1937 (Court of Appeals, 4th 
Circuit, 30 June 2014). 
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government, and under the contract CACI employees had to obtain US Defense security clearances; 
and (d) CACI’s management in the US authorised, encouraged and attempted to “cover up” the 
torture.486 In addition, the US legislature had expressed its intent that foreign victims of US torture 
abroad be entitled to hold their torturers to account in US courts by enacting legislation such as the 
US torture statute487 (for criminal charges) and the TVPA (for civil damages). As such there was 
sufficient connection between the corporation and the territory of the US to allow the ATS claim to 
proceed.488 This “touch and concern” with “sufficient force” test has been applied in subsequent 
cases.489  
On the face of it, the text of the ATS also allows claims against States. That said, such claims are 
generally precluded by other legislation (such as the TVPA, which requires claims against 
individuals) or policy considerations rather than the ATS itself. The most important limitation has 
been foreign State immunity (see Chapter 5). Plaintiffs therefore are forced to fit their ATS action 
around one of the exceptions to State immunity, the most notable being actions against a State on the 
State Department’s State Sponsors of Terrorism list.490 Another possibility is to frame the action in 
commercial terms given that Al Shimari shows ATS/TVPA actions against companies can be 
successful; this would mean that in the vast majority of (if not all) cases this will need to be framed 
as an action against an individual or a company rather than a State.491   
                                                 
486 Id., 527-529. 
487 18 USC 2340A, under which criminal charges can be brought against a US national or a foreigner (if present 
in the US) suspected of torture, irrespective of the nationality of the victim.  
488 Al Shimari, op. cit. (note 485), 529-531. The case was remanded back to the District Court for hearings on 
the political question issue (537). That Court dismissed the case, but the Fourth Circuit Court of Appeals 
reinstated the case in 2016. Since then, Judge Brinkema has ruled the plaintiffs’ action under the ATS is valid 
and denied US government and CACI motions to dismiss (25 June 2018). The trial is scheduled to begin in 
April 2019; https://ccrjustice.org/home/what-we-do/our-cases/al-shimari-v-caci-et-al. 
489 See for example Sexual Minorities of Uganda v Lively, 960 F.Supp.2d 304 (2013) (District Court of 
Massachusetts); Mwani v Bin Laden and Al Qa’ida, 947 F.Supp.2d 1 (2013) (District Court of DC); cf 
Mohammadi v Islamic Republic of Iran, 947 F.Supp.2d 48 (2013) (District Court of DC). 
490 See for example Daliberti v Republic of Iraq, op. cit. (note 330); Weinstein v Islamic Republic of Iran, op. 
cit. (note 331).  
491 One unsuccessful example of this was Corrie et al v Caterpillar Inc, No. 05-36210, 503 F.3d 974 (Court of 
Appeals (9th Cct, 17 September 2007). There the Court applied the ‘act of State’/political acts doctrine and 
refused to rule on the merits, as this would mean adjudicating on the provision of military aid to Israel (which 
was the domain of the political branches) (977). 
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Therefore, while it appears that US courts remain concerned that the US not be used as a safe-haven 
for those fleeing international law, it appears that success in US courts will be difficult. The ATS 
allows actions against States, but if a case is brought against a foreign State in a US court it will fall 
foul of foreign State immunity unless the defendant is Iran, Syria, Sudan or North Korea. If brought 
against the US government in a US court, it is likely to face jurisdictional bars in US national law 
such as the political acts/‘act of State’ doctrine.492 Moreover, restrictions on actions under the ATS 
have tightened in relation to violations of international law overseas (for example by a military 
contractor); a case will fail the Sosa test if the type of violation is not sufficiently recognised in 
international law, and it will fail the Kiobel/Al Shimari test unless it has significant US linkages. This 
means the scope of the ATS has now become much less broad than the decision in Filártiga once 
promised (and even that required the defendant’s presence in the forum).  
4.5 Implications for the Practice of Universal Civil Jurisdiction 
So, what does all this mean for the status of universal civil jurisdiction in international law? Certainly, 
in relation to the ATS it appears that one motivation behind US courts’ limiting its scope is the fear 
of opening the floodgates on a deluge of foreign claims, overwhelming local judicial resources and 
posing difficulties in relation to fact-finding as well as the adjudication of complex international legal 
matters. As Anderson put it, courts and practitioners have long wondered whether that obscure 1789 
statute was intended to operate essentially as an “unlimited credit card, as it were, on contemporary 
and global human rights claims”, particularly given its enactment so soon after the establishment of 
the US republic itself.493 The clear implication is that given all the challenges for the new country at 
that time, its government surely would not have meant for its courts to operate also as open fora for 
the world’s oppressed. Whatever those founding figures intended, two hundred years later US courts 
did interpret the provision as just that. Although they whittled this back substantially in subsequent 
years, this was not because the practice was illegal under international law. US court decisions were 
clearly founded on those courts’ interpretations of US law and US interests, not on international legal 
jurisprudence or opinion. It was US courts that decided on a wide interpretation of US domestic law 
at first instance, and it was US courts which subsequently tightened up eligibility requirements by 
                                                 
492 This doctrine appears also in the national law of other States and has proven to be a substantial jurisdictional 
hurdle. However, as it is not part of international law it lies outside the scope of this thesis. 
493 K. Anderson, “Kiobel v Royal Dutch Petroleum: The Alien Tort Statute’s Jurisdictional Universalism in 
Retreat”, Cato Supreme Court Review 149 (2013), 151. 
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requiring much stronger jurisdictional linkages. International opinion in fact urged it to keep going 
in the other direction.  
It is generally a matter of State sovereignty for each State to decide on the operation of its legal system 
and the remedies available therein (subject of course to its treaty commitments, for example in 
relation to human rights). If a State wishes to have generous provisions available in its law, then it 
may do so, and this reflects the approach of the Permanent Court of International Justice (PCIJ) in 
the Lotus case (1927), which held that international law did not contain "a general prohibition ... 
[against] States ... extend[ing] the application of their laws and the jurisdiction of their courts to 
persons, property and acts outside their territory".494 That is, the PCIJ accepted that a State may act 
(or decide not to act) unless prohibited by international law. As such, in theory States may cast their 
jurisdiction over an issue as wide or as narrow as they wish. For violations of IHL, it is well accepted 
that “every state has an interest in bringing to justice the perpetrators of particular crimes of 
international concern”495, and that while a number of international treaties and international 
customary law require States to assert universal jurisdiction496, others permit and allow States to 
assume universal jurisdiction if they see fit.497 There seems little reason why these general principles 
should not also govern civil claims. As such, it would be within the sovereign authority of any State 
to allow for universal civil jurisdiction, or some more limited form (as in Belgium, the US and many 
other States).  
The case for universal civil jurisdiction stems also from principles of State responsibility, whereby a 
State’s commission of a wrongful act establishes responsibility directly to an injured State. Crawford 
notes that acceptance has grown of the notion that some wrongful acts give rise to responsibility 
towards a number of States, or even the international community as a whole498, as the ICJ noted in 
the Barcelona Traction case.499 There, the Court instanced the prevention of genocide, outlawing acts 
of aggression, and principles and rules concerning the protection of the human person among the 
                                                 
494 Lotus case, op. cit. (note 418), 19. 
495 K. Randall, “Universal Jurisdiction under International Law”, 66 Texas Law Review 785 (1988), 814. 
496 Instruments requiring universal jurisdiction include the four Geneva Conventions, the CAT, as well as a 
number of treaties dealing with aircraft hijacking and hostage taking. 
497 Instruments permitting universal jurisdiction include Genocide Convention (1949) Article 6, Apartheid 
Convention Article 5, and Convention on the Law of the Sea 1982 Article 105. 
498 Crawford, op. cit. (note 109), “Commentary on Article 1”, para 4 (79). 
499 Barcelona Traction case, op. cit. (note 145), 3. 
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concerns of all States (obligations erga omnes).500 If the provisions have entered into fundamental 
international customary law, a duty to observe that obligation is owed to the international community 
in general. This legal situation is reflected in ARSIWA Article 33(1).  
Since Nicaragua it has been accepted that Common Article 3 of the Geneva Conventions is an 
obligation that has crystallised in customary law.501 Further, the Court declared that the rules 
contained in Article 3 “are rules which, in the Court’s opinion, reflect what the Court in 1949 [in the 
Corfu Channel Case] called ‘elementary considerations of humanity’”.502 This was followed in 1996 
when the Court declared that Hague and Geneva principles such as Article 3 “reflected the most 
universally recognized humanitarian principles”,503 and although it sidestepped the specific question 
of whether these rules were ones of jus cogens, it did state that they constituted “intransgressible 
principles of international customary law”.504 Chetail argues that this phrase was used by the Court 
to emphasise the solemn importance of the norms in comparison to others, either as norms on the 
verge of becoming jus cogens, or because the Court was not required to consider that issue 
specifically.505 Two members of the Court did however address the issue: President Bedjaoui in his 
Separate Opinion held that “the majority of rules of humanitarian law have to be considered as 
peremptory norms of international law”506, and Judge Weeramantry held categorically in dissent that 
“[t]he rules of the humanitarian law of war have clearly acquired the status of ius cogens…”.507 The 
Commentary to ARSIWA asserts also that the basic rules of IHL are likely to be fundamental norms 
of this nature508 (including torture).509  
                                                 
500 Ibid., para 34 (32). 
501 Nicaragua case, op. cit. (note 7), 14; Dissenting Opinion of Judge Koroma in Nuclear Weapons Advisory 
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There is cause therefore to argue that the obligations of Article 3 are (or are on the verge of being) so 
fundamental as to be owed erga omnes510, whether the conflict is international or non-international 
in character. This would mean that if a State breached Common Article 3, this would be a breach of 
an obligation owed to all other States in the international community.  
Article 46 of the Articles on State Responsibility provides that any ‘injured State’ can invoke the 
responsibility of the first State for the breach of an obligation owed erga omnes (as long as the breach 
is “gross or systematic” as per Article 40(2)). As the State carrying out an internationally wrongful 
act may be responsible to the State injured, to more than one State “or indeed to other subjects of 
international law”511, it would be consistent with the obligations of Common Article 3 being owed to 
the international community for other States to provide for the extraterritorial application of their civil 
redress laws, at least as long as the “gross or systematic” requirement is met. 
Further, universal civil jurisdiction is not inconsistent with the concepts underlying universal criminal 
jurisdiction. Violations of IHL amounting to “grave breaches” under the Geneva Conventions give 
rise to a responsibility to prosecute (or extradite) as well as to provide redress (including to individual 
victims), while the major international human rights treaties such as the CAT and the Apartheid 
Convention require States to prosecute any alleged offender on their soil, and at the same time to 
ensure that victims of such crimes have a remedy in their administrative and judicial processes. As 
noted above, although they do not require universal civil jurisdiction, the terms of these instruments 
are not inconsistent with its exercise (that is, they are permissive). As discussed in Chapter 5 (below), 
the UK House of Lords in Jones took a narrow (territorial) view of the obligation to provide redress 
in Article 14(1) of the CAT, but the provision is in fact wide enough to permit universal civil 
jurisdiction.512 The demand for States to provide redress to victims of rights violations also appears 
in other international instruments.513  
                                                 
510 See also Address by T. Meron, The Geneva Conventions and Public International Law: British Foreign and 
Commonwealth Office Conference Commemorating the 60th Anniversary of the 1949 Geneva Conventions 
(London, 9 July 2009), 91/875 Review of the International Red Cross and Red Crescent Societies (2009) 619, 
625. 
511 Crawford, op. cit. (note 109), “Commentary on Article 1”, 79 (para (5). 
512 Article 14(2) is generally regarded as permissive and does not create obligations to exercise universal 
jurisdiction per se; P. Wardle, “Case Note: Zhang v Zemin (2008) 251 ALR 707”, Australian International 
Law Journal 277 (2009), 278. 
513 Such as Article 8 of the UDHR (although non-binding in nature), and Article 2(3) of the ICCPR. 
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Lastly, the Basic Principles (2005) calls on States to ensure there are processes within their domestic 
systems for victims to seek justice and redress (see Chapter 1). Its Article 5 requires States to ensure 
the exercise of universal jurisdiction is available within their law where an international treaty514 or 
other international obligations provide. As discussed above, this thesis argues that international 
obligations regarding State responsibility require redress at minimum for breaches of Common 
Article 3. Article 5 would therefore suggest universal civil jurisdiction be available in the legal system 
of all States, so victims have a right (as provided for under international law) to access information 
about reparation mechanisms, and to ‘adequate, effective and prompt reparation for harm suffered”, 
as stated in Article 11. 
This discussion shows that universal civil jurisdiction can be grounded by similar principles as 
universal criminal jurisdiction. Accordingly, it would most probably be subject to the same concerns 
and limitations as is the latter, particularly regarding the need to scrupulously observe due process 
for the defendant515, as well as procedural (not substantive) immunity516 as applicable (see Chapter 
5). It should be noted that the Princeton Principles did not specify the presence of the accused for a 
prosecution to take place, partly because its drafters did not want to stifle the possible continued 
development of universal jurisdiction517, and similar considerations should apply also to civil cases 
(although the political palatability of this idea is questionable). The question of a limitation period 
for civil claims (no such period applies for criminal cases518) could however be one point of 
difference, which would be consistent with rules found in many national systems. 
4.6 Observations and Conclusions 
With the above in mind, it would be fruitful to consider the (legal and political) advantages and 
disadvantages to universal jurisdiction for civil cases particularly for cases arising out of ‘grave 
breaches’ (assuming the scope of civil jurisdiction would follow criminal jurisdiction), and thus to 
draw some conclusions about its implementation in practice.On the positive side, the widespread 
adoption of universal civil jurisdiction would put the community of States on notice that such gross 
                                                 
514 Such as the four Geneva Conventions or the CAT. 
515 Principles 1(4), 4 and 10 of the Princeton Principles, op. cit. (note 10). 
516 Principle 5 and “Commentary” (48-51) of the Princeton Principles, op. cit. (note 10). 
517 Principle 1(1) and “Commentary” (43-44) of the Princeton Principles, op. cit. (note 10). 
518 Principle 6 and “Commentary” (51-52) of the Princeton Principles, op. cit. (note 10). 
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violations might be brought for judicial review in other States’ legal systems. Universal civil 
jurisdiction could allow a victim to bring an action against the State in a jurisdiction in which that 
State had assets (if an individual), and if successful, see a much greater chance of enforcement of the 
judgement (for example through seizure and sale of the State’s assets, and distribution to successful 
plaintiffs). It would mean that victims were not left only with domestic redress mechanisms which 
are too often tainted with corruption, delay and mismanagement and calculated to thwart any real 
attempt at justice. It would in this respect boost the status and capacity of civilians in less-powerful 
States to that enjoyed by civilians in more powerful States, thus contributing to greater global 
equality. Universal civil jurisdiction would complement universal criminal jurisdiction for the same 
offences, which would allow both the criminal and civil implications of violations to attract 
consequences, which is in parallel with what occurs at the national level in many legal systems.  
Most notably, it would finally allow a forum for the civil consequences of IHL violations that has 
been lacking in so many instances, and which has to date allowed responsible States to avoid meeting 
their obligations and for individuals’ rights to a remedy to be frustrated. Providing a forum for the 
civil (as well as the criminal) consequences of wartime conduct would presumably act as a further 
deterrent on States, and in this way it could boost international compliance with IHL in general. This 
could in turn assist the strength of the international criminal law regime and impact positively on 
compliance with IHRL obligations as well. All of these outcomes would of course be extremely 
positive.  
There are however several practical legal difficulties with universal civil jurisdiction. One is the 
‘floodgates’ argument. If universal jurisdiction was widely adopted, it would most probably see a 
huge number of actions being launched in national courts arising out of conflicts in many areas across 
the globe. Following success in a case in a certain jurisdiction, a flood of new cases may be filed, and 
it is likely that the workload of the judiciary would be immense and would dwarf its duties in relation 
to domestic cases (this occurred initially when Belgium extended its (criminal) jurisdiction). This 
would almost certainly lead to considerable delays in national legal processes, particularly for appeals 
(which are often complex legal cases), unless adequate additional resources were made available. It 
would be quite costly for many States and may be out of the question for less-developed States, 
meaning in practice that justice might be available only in rich States.  
For reasons explored more fully in Chapter 5, to date most of the successful cases of universal civil 
jurisdiction to date have involved claims against individual transgressors, not the States on whose 
behalf those officials acted. In cases where large awards were made, these have been unenforceable 
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as there was a lack of funds by the individual official. Without some sort of mechanism for spreading 
the payment of awards between the individual and the State for which he/she acted, extending civil 
jurisdiction to cover violations of IHL committed abroad is likely to be near entirely frustrated in its 
object and effects. There is no general international fund for victims of IHL violations outside of the 
Rome Statute, and certainly none that might be accessed by a plaintiff successful against a foreign 
State official (or a foreign State itself - see Chapter 5) in a national court. Therefore, a State 
implementing universal civil jurisdiction would need to have mechanisms within its domestic law to 
attach appropriate foreign assets to satisfy awards. This presupposes that the defendant State has 
assets available within the jurisdiction of the forum State, and it is of course very likely that the State 
defendant will challenge any award made against it in the foreign court519, such as where it considers 
that it should not pay, or that a regional funding solution would be more appropriate. If there were no 
financial assets or interests belonging to the defendant State which could be seized, perhaps the only 
mechanism then available to satisfy awards would be that of diplomatic protection (if available), 
which would amount to a political solution to the reparation issue. This takes reparation out of the 
hands of individuals and places it back in those of the nation State. It also is not available to all 
plaintiffs (for example, it would exclude individuals who bring a claim against their State of 
nationality in the courts of a State not their own). Moreover, reaching such diplomatic/political 
agreements is likely to pose significant challenges.520 
An important further limitation on the exercise of universal civil jurisdiction is the general principle 
of comity between nations. Belgium came under intense political pressure for its initial exercise of 
wide universal (criminal) jurisdiction, particularly from those States whose nationals had been 
indicted (the US, the UK, Israel), but the possible availability of civil redress for victims (in the event 
of a criminal prosecution) did not attract criticism. There were no formal objections or protests made 
to the US government about the scope of the ATS when it was liberally interpreted (Mexico did object 
                                                 
519 The difficulties faced by the plaintiffs in enforcing the award in Flatow v Islamic Republic of Iran, 196 
FRD 203 (D.D.C., 2000) is a case in point. See also Germany’s appeal in Ferrini v Repubblica Federale di 
Germania, No. 5044/4; 87 Rivista di Diritto Internazionale (2004) 539; ILDC 19 (IT 2004) (Italian Court of 
Cassation, 11 March 2004), and in Prefecture of Voiotia v Federal Republic of Germany (Distomo case), No. 
11/2000 (288933); (2000) 49 Nomiko Vima 212, 129 ILR 514, ILDC 287 (GR 2000) (Areios Pagos [Greek 
Court of Cassation], 4 May 2000).(both on the issue of foreign State immunity). These are discussed in Chapter 
5 (below).  
520 In this context see the discussion on the ILA’s Declaration of International Law Principles on Reparation 
for Victims of Armed Conflict (Substantive Issues) (2010) in Chapter 1. 
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in the Sosa case about the US’ violation of their bilateral extradition treaty521, but not about the 
availability of civil redress). There are clear disadvantages to allowing the principle of comity to 
defeat a State’s extension of extraterritorial jurisdiction. For example, a State which refuses to accept 
that its actions amount to violations of international law and thus provide compensation to victims 
affected by its violations is likely to object strenuously to another State’s extension of jurisdiction to 
those victims, even if it is consistent with Lotus principles. Deferring to the objecting State’s views 
would mean victims would never able to obtain redress outside their home State, which would 
frustrate their fundamental right to a remedy. Such objections should not be permissible, particularly 
given the gravity of the violations in question. Therefore, it would be important for there to be limits 
to the principle of comity between nations in civil cases arising out of grave breaches of the Geneva 
Conventions or crimes against humanity. These comments are similar to those applicable to universal 
criminal jurisdiction. Much political and diplomatic work remains to be done on this issue. 
Lastly, there is a real risk that it may lead to a certain amount of chaos in international justice, as it is 
very likely that cases arising out of the same conflict would be filed in different national jurisdictions, 
which could lead to very different outcomes. It would be difficult to harmonise such cases without 
there being some broadly-accepted international guidelines on how they could be coordinated, of 
which there are also none at present. An important aspect would be how such a system would deal 
with mass claims (including mass claims arising from a single military encounter).Lastly, extending 
jurisdiction to allow civil claims against foreign States in local courts, whatever the merits of the 
concept, would of course be fruitless in practice without concurrent moves to relax sovereign 
procedural immunity. It is to this issue Chapter 5 turns.  
 
  
                                                 
521 T. Golden, “US Tries to Quiet Storm Abroad Over High Court's Right-to-Kidnap Ruling; Treaty Talks in 
Mexico”, New York Times, 17 June 1992. 
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5 SOVEREIGN IMMUNITY AND CIVIL CLAIMS IN DOMESTIC COURTS 
5.1 Introduction 
Chapter 2 discussed recent activity at the international level regarding the compensation of civilian 
victims, particularly treaty activity, claims tribunals and diplomatic protection by States, and Chapter 
4 argued the case for extending States’ national laws to allow claims against foreign States to be 
brought in their courts in accordance with universal civil jurisdiction. This chapter focuses on the fate 
of these claims brought by individuals against foreign States for acts occurring either inside or outside 
the forum State’s territory, as well as the enforcement of foreign judgements in third States. In all 
such instances cases against foreign sovereign defendants have encountered the long-standing 
procedural bar of foreign State immunity.  
The discussion examines jurisprudence in the United States, Germany and Japan (which has rejected 
claims by individuals for civil compensation for wartime acts) and that of Greece and Italy (in which 
there has been a line of jurisprudence amenable to such claims), together with the consideration of 
the issue in the International Court of Justice. More recent decisions dealing with violations of human 
rights during peacetime, such as Jones522 (and cases of a similar mindset) have barred civil claims 
against foreign States due to foreign State immunity, even when they arose from torture or other jus 
cogens violations. The thesis argues that these decisions are legally flawed and out of step with 
fundamental legal principles and the direction of modern legal and political opinion. It considers 
recent efforts to pierce State immunity for international crimes and argues that further action in this 
regard would help to meet the urgent need for greater accountability to victims, add strength to the 
international legal order and promote greater compliance with international law. 
Other domestic procedural devices used to deny compensation claims against a State include the 
doctrine of acta iure imperii (an ‘act of State’)/ ‘political act’, the ‘State secrets privilege/public 
interest immunity, and even legislation which limits the ability of individuals (‘enemies’) to access 
awards made by the State’s courts while armed conflict is ongoing. As noted already, examination of 
these devices is beyond the scope of this thesis. 
                                                 
522 Jones, op. cit. (note 327). 
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5.2 United States 
US courts have previously considered a number of cases against foreign States founded on federal 
legislation (such as the TVPA, and that implementing the ICCPR), and utilising the extraterritorial 
jurisdiction permitted under the ATS (see Chapter 4).  
During the 19th and first half of the 20th centuries the US (like most other States) practised 
unrestricted (absolute) foreign sovereign immunity in its legal decisions, but this changed in 1952 
when the US government adopted the then emerging consensus in international law of ‘restrictive 
immunity’. Under this principle, "the immunity of the sovereign is recognized with regard to 
sovereign or public acts (iure imperii) of a state, but not with respect to private acts (iure 
gestionis)."523 This concept was enacted into legislation in 1976 as the Foreign Sovereign Immunities 
Act (FSIA), which set out also limited exceptions. The US Supreme Court gave its most detailed 
consideration of foreign State immunity and its exceptions in Argentine Republic v Amerada Hess 
Shipping Corp. (1989)524, a claim for property damage and commercial loss stemming from an 
Argentinian attack on a Liberian oil tanker during the 1982 Falklands/Malvinas war between 
Argentina and the UK. The Court was emphatic that a State was entitled to immunity "in those cases 
involving alleged violations of international law that do not come within one of the FSIA's 
exceptions".525 As the text of the legislation did not contain such an exception and the Court did not 
consider violations of jus cogens norms of  IHL or IHRL (either during or outside of armed conflict) 
as coming within any other exception, this would appear to dispose of any possibility of such a claim 
proceeding. This was confirmed in Siderman de Blake v Republic of Argentina (1992)526, where a US 
Appeals Court found that even the violation of such a fundamental norm of jus cogens as the 
prohibition against torture did not result in a waiver under the FSIA.527  
                                                 
523 Letter from Jack Tate, Legal Adviser to the State Department, to Acting Attorney General, 26 Department 
of State Bulletin 984 (1952). 
524 Argentine Republic v Amerada Hess Shipping Corp., 488 U.S. 428; 109 SC 683 (1989). 
525 Id., 436; 688. 
526 Siderman de Blake v Republic of Argentina (1992) 965 F.2d 699 (9th Cir.) 
527 Id., 718-719. In the end, the Court found for the plaintiffs on the facts, as Argentina had enlisted the 
assistance of US courts in its pursuit of Siderman and this had amounted to an implied waiver of its immunity 
(an exception to the United States’ Foreign Sovereign Immunities Act) (722-723).  
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The Siderman case did not involve wartime violations of international law, but a key decision in that 
respect came in Princz v Federal Republic of Germany (1992)528, which involved a claim by a Jewish 
American Holocaust survivor against the successors of German companies which had utilised his 
slave labour while he was interned in a WWII concentration camp in the former Czechoslovakia. At 
first instance, the judge found Germany was not entitled to rely on sovereign immunity to defeat a 
claim based on “undisputed acts of barbarism committed by a one-time outlaw nation”.529 He refuted 
any possibility for the plaintiff to press his claim in German courts, finding that no foreign national 
had been successful in such a case. The slim odds the plaintiff had of redress in Germany, and the 
lack of any compassion shown toward him to date meant that the claim should succeed. However, 
the Appeals Court reversed this decision (‘Princz II’).530 It rejected the plaintiff’s argument that 
violation of a jus cogens norm of international law constitutes an implied waiver of sovereign 
immunity (consistent with Siderman).531 Further, it adopted the view of Bork J in Tel Oren532, who 
had held that Hague Convention IV only sets out substantive rules of conduct by States and did not 
create private rights of action.533 The plaintiff’s appeal to the Supreme Court was denied.534  
US courts have followed Princz II in subsequent cases in which it has also been argued 
(unsuccessfully) that violation of jus cogens norms amounts to an implied waiver of sovereign 
immunity. These decisions include a wrongful death claim in Smith v Socialist People’s Libyan Arab 
Jamahiriya (1997)535, a claim for violation of treaty commitments related to WWII compensation in 
                                                 
528 Princz v Federal Republic of Germany, 813 F.Supp.22 (D.D.C.) (23 December 1992). 
529 Id., 26. 
530 Federal Republic of Germany v Princz, 26 F.3d 1166 (D.C. Cir, 1994). Also see Ronzitti, op. cit. (note 97), 
40. 
531 Federal Republic of Germany v Princz, id., paras 39-50. 
532 Tel Oren, op. cit. (note 460). 
533 Tel Oren, op. cit. (note 460), paras 148-149 (Bork J); Federal Republic of Germany v Princz, op. cit. (note 
530), para 54. See also Frulli, op. cit. (note 58), 422. See also the similar reasoning in Goldstar (Panama) SA 
v United States (Court of Appeal (4th Cct), 16 June 1992). 
534 Certiorari was denied; 513 U.S. 1121 (1995). 
535 Smith v Socialist People’s Libyan Arab Jamahiriya, 101 F.3d 239 (2nd Cct, 1997), a civil action arising out 
of the bombing of Pam Am Flight 103 over Lockerbie.  
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Hirsh v State of Israel and State of Germany (1997)536 and a claim stemming from enslavement by 
the Nazi regime in Sampson v Federal Republic of Germany (1997).537 
These decisions have prompted a flurry of discussion about the issue on both sides of the debate.538 
5.3 Greece 
The Distomo case (Prefecture of Voiotia v Federal Republic of Germany) (1997) has been of 
considerable importance in this context. The case stemmed from a massacre perpetuated by a German 
army unit in the Greek town of Distomo whilst under Axis occupation during WWII. Over 300 
civilians were killed and the village burnt to the ground apparently in retaliation for a partisan attack 
on a German unit. Years later, around 250 relatives of victims of the massacre brought a claim for 
compensation for loss of life and property against Germany in the local Greek court. The Court of 
First Instance at Leivadia found that the Greek victims of the massacre had the right to claim 
compensation under Article 3 of Hague Convention IV, and upon finding Germany liable, awarded 
                                                 
536 Hirsh v State of Israel, 962 F.Supp.377 (S.D.N.Y. 1997).  
537 Sampson v Federal Republic of Germany, 975 F.Supp.1108, No 96 C 6242, 1997 WL 583069 (N.D. III 
1997). 
538 See for example J. Bergen, “Princz v the Federal Republic of Germany: Why the Courts Should Find That 
Violating Jus Cogen Norms Constitutes an Implied Waiver of Sovereign Immunity” 14 Connecticut Journal 
of International Law 169 (1999); J. Levy, “As between Princz and King: Reassessing the Law of Foreign 
Sovereign Immunity as Applied to Jus Cogens Violators”, 86 Georgia Law Journal 2703 (1997-1998); M. 
Reimann, “A Human Rights Exception to Sovereign Immunity: Some Thoughts on Princz v Federal Republic 
of Germany”, 16 Michigan Journal of International Law 403 (1995). To the contrary, see A. Zimmermann, 
“Sovereign Immunity and Violations of International Jus Cogens - Some Critical Remarks”, 16 Michigan 
Journal of International Law 433 (1994-1995). See also J. Broehmer, State Immunity and the Violation of 
Human Rights (Martinus Nijhoff, 1997), Chapter 4; E. Bankas, The State Immunity Controversy in 
International Law: Private Suits Against Sovereign States in Domestic Courts (Springer, 2005) (Bankas argues 
inter alia that restrictive immunity does not have vox populi in developing countries, and that it lacks usage); 
K. Bartsch and B. Elberling, “Jus Cogens vs State Immunity, Round Two: The Decision of the European Court 
of Human Rights in the Kalogeropoulou et al v Greece and Germany Decision”, 4(5) German Law Journal 
477 (2003); D. Hollis (ed.), The Oxford Guide to Treaties (Oxford University Press, 2012), 572; R. Garnett, 
“The Defence of State Immunity for Acts of Torture”, 18 Australian Year Book of International Law 97 (1997), 
116–21; L. Bastin, “Case Note: International Law and the International Court of Justice’s Decision in 
Jurisdictional Immunities of the State”, 13 Melbourne Journal of International Law 1 (2012). For the interplay 
with the Alien Tort Statute, see M. Potesta, “State Immunity and Jus Cogens Violations: The Alien Tort Statute 
against the Backdrop of the Latest Developments in the Law of Nations” 28 Berkeley Journal of International 
Law 571 (2010).  
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them €28 million.539 Germany appealed to Greece’s Court of Cassation (Areios Pagos)540 on the 
grounds of foreign State immunity. The Supreme Court held that the massacre had been a tort in 
violation of international law and a violation of jus cogens. It then held that violation of peremptory 
norms had the legal effect of implicitly waiving jurisdictional immunity. It reasoned that torts in 
breach of rules of peremptory international law cannot be claimed as acta iure imperii (and thus not 
justiciable). Thus Germany, by breaching jus cogens, had implicitly waived its immunity.541 As the 
appeal was dismissed, the compensation award of the Leivadia court became final. 
Notably, in the Court of Cassation Germany had argued only that the claim should not proceed by 
reason of procedural immunity, so it submitted no substantive arguments about the proper 
interpretation of Article 3 of Hague Convention IV. As such, when the Court dismissed the appeal it 
had not considered substantive argument about individuals’ rights to compensation in any detail. 
Although this meant that it did not overturn the lower court’s views (meaning the decision became 
important support for individuals’ rights to claim for violations of IHL), had the Court tied its 
reasoning to Article 3 rather than customary international law concepts the decision would have been 
more robust on this issue. Although the decision applies conventional legal jurisprudence - that acts 
acta iure imperii are not justiciable by the courts, and foreign acta iure imperii are thus not justiciable 
due to foreign State immunity - the view that acts in violation of jus cogens norms cannot properly 
be considered acta iure imperii offers an encouraging development for victims of IHL violations.  
Disappointingly however, the Greek Special Supreme Court reached the opposite decision soon after 
in Margellos et al v Federal Republic of Germany (2002).542 Margellos was a near identical case to 
Distomo involving another WWII German massacre, this time in the Greek village of Lidoriki. In 
Margellos, the Court held in a narrow decision (6:5) that Germany was entitled to immunity without 
exceptions or restrictions whatsoever before Greek courts for WWII torts committed by German 
troops overseas, which was the opposite holding to that in Distomo. In its reasoning the Court 
                                                 
539 Prefecture of Voiotia v Federal Republic of Germany (Distomo case, Court of First Instance – Leivadia), 
No. 137 (30 October 1997), reported in 92 American Journal of International Law 765 (1998).  
540 Prefecture of Voiotia v Federal Republic of Germany (Distomo case; Areios Pagos), op. cit. (note 519). 
541 Id., 519-521. 
542 Margellos et al v Federal Republic of Germany, No. 6/2002, International Law Reports 129 (Anotato Eidiko 
Dikastirio, 17 September 2002). 
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examined the Arrest Warrant case (2000)543 as well as Al-Adsani v United Kingdom (2001)544 (see 
below) and concluded that no customary international law rule had yet emerged which excluded 
certain acts from State immunity. Further, the Court was of the view that upholding sovereign 
immunity was not a disproportionate restriction on the plaintiffs’ access to justice as they had other 
means of enforcing their rights.545 That holding therefore represented a step backwards for victims 
making the argument that acts violating jus cogens cannot be said to constitute acta iure imperii and 
thus enliven immunity, as had been held previously in Distomo. It did however suggest that where it 
could have been shown that victims had no other means to enforce their rights that the Greek courts 
might have followed the earlier rather than the later ruling, at least until the ICJ’s decision on the 
matter in 2012 (see Chapter 5.5 below). 
5.4 Italy 
The decisions of Italian courts have likewise been central to the debate about the interaction between 
norms of state immunity and the right of individuals to bring civil claims for acts amounting to 
international crimes (violations of IHL or IHRL). Much has centred around the case of Ferrini v 
Federal Republic of Germany (2004).546 The facts were as follows: the plaintiff, an Italian national, 
was abducted from near Arezzo, Italy during WWII by the German army and deported to Germany 
where he was put to work in a forced labour camp for a period of around eight months. In 1998 he 
brought a claim for compensation against Germany in an Arezzo court for the physical and mental 
injuries he suffered. The Arezzo Tribunal declined jurisdiction, finding that there was no rule of 
                                                 
543 Arrest Warrant case, op. cit. (note 419). 
544 Al-Adsani v United Kingdom, No. 35763/97, 34 EHRR 273 (ECtHR, 21 November 2001).  
545 Margellos, op. cit. (note 542), 14a-e. See also P. de Sena, “The judgment of the Italian Constitutional Court 
on State immunity in cases of serious violations of human rights or humanitarian law: a tentative analysis 
under international law” in P. Acconci et al (eds.), International Law and the Protection of Humanity: Essays 
in Honor of Flavia Lattanzi (Martinus Nijhoff Publishers, 2016), 67-68. The Polish Supreme Court’s ruling in 
the case of Natonievsky v Federal Republic of Germany and the Federal Chancellery for Payment, Ref. No. 
IV CSK 465/09 (Polish Supreme Court, 29 October 2010) was similar to that of the Greek Court of Cassation 
in Margellos, particularly in upholding that foreign sovereign immunity was not unreasonable where there are 
alternative means of redress available to a plaintiff; R. Nowosielski, “The Supreme Court decision of 29 
October 2010, Ref. No. IV CSK 465/09 in the case brought by Winicjusz Natonievsky against the Federal 
Republic of Germany and the Federal Chancellery for Payment”, 30 Polish Year Book of International Law 
299 (2010) (see also other articles on the case in that same volume). 
546 Ferrini v Repubblica Federale di Germania, op. cit. (note 519). Also A. Bianchi, “Ferrini v Federal 
Republic of Germany”, 99(1) American Journal of International Law 242 (January 2005). 
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customary international law allowing examination of acta iure imperii.547 The Florence Court of 
Appeal confirmed that decision.548 The plaintiff appealed to the Court of Cassation, arguing that the 
customary international rule of jurisdictional immunity must give way where the acta iure imperii 
are crimes against international law. Germany continued to argue that Italian courts had no 
jurisdiction due to the customary international rule of foreign sovereign immunity.549  
The Court, finding that forced deportation to slave labour was indeed a war crime (thus attracting 
universal jurisdiction), discussed the apparent conflict between two norms of international law: 
pursuing international crimes, and state immunity. In allowing the plaintiff’s appeal, the Court 
considered that respect for human rights had attained such a fundamental status in the international 
legal order that it affected the scope of other principles and rules. It ruled that in cases of international 
crimes, it was no longer possible to uphold state immunity particularly as the law had developed so 
that there was now no immunity of state officials. The importance of upholding fundamental human 
rights was greater than the State’s interest in seeing its immunity upheld, and as such the plaintiff’s 
claim should be allowed.550 The Court’s decision was in line with the ICTY’s remarks in Prosecutor 
v Furundzija (1999)551, which found that one of the effects of recognising the superiority of higher 
norms (such as the need to hold States responsible for international crimes) over norms of state 
immunity was “that the victim could bring a civil suit for damage in a foreign court”.552 
The Court of Cassation in Ferrini distinguished previous jurisprudence (which had held that tort acts 
committed by foreign forces were political acts or acta iure imperii which entitled the foreign State 
to sovereign immunity) because the torts in the former cases had not constituted war crimes. It ruled 
that when international crimes (war crimes) were involved, a ranking of pejorative norms must take 
place such that the State’s interests in maintaining immunity must give way to the individual’s 
interests in accessing justice. That is, war crimes norms must trump State immunity norms. However, 
the decision was inconsistent with the Court’s previous decision in Markovic et al v Italy553. That case 
                                                 
547 Ferrini v Repubblica Federale di Germania, Court of First Instance, Arezzo (3 November 2000). 
548 Ferrini v Repubblica Federale di Germania, Court of Appeal of Florence (14 January 2002). 
549 Ferrini, op. cit. (note 519). 
550 Ferrini, op. cit. (note 519), 547; Bianchi op. cit. (note 546), 244. 
551 Furundzija, op. cit. (note 8). 
552 Ibid., para 155. 
553 Markovic et al v Italy [GC] (no. 1398/03) (Judgment, 14 December 2006). 
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had also involved alleged war crimes (Italian involvement in the NATO bombing of a Serbian 
television station in Belgrade in 1999 which injured many civilians), where the Court had found that 
the decision to participate in the bombing was a political one which was not justiciable by the Court, 
given that it had been made in the exercise of State authority (acta iure imperii).554 In Ferrini the 
Court asserted that the facts of Markovic (and many other previous cases) and Ferrini differed due to 
the tort in the latter case occurring in the forum state. It further distinguished the two cases by arguing 
that even given the Markovic finding, the Court could still deliberate on the civil and criminal 
implications of general policy decisions even if the general policy decisions themselves were non-
justiciable. It also ruled that international law regarding war crimes were part of Italian law as a result 
of provisions in the Italian Constitution allowing for automatic incorporation of such norms.555 As 
such, it was able to achieve the opposite result in the latter case.  
Several subsequent Italian decisions followed the Ferrini line of reasoning. In the Milde case 
(2007)556 (the defendant was a member of the “Hermann Goering” Division of the German armed 
forces, who was charged with participation in a number of massacres in Italy during 1944), the 
Military Court of La Spezia ordered the defendant and the State of Germany, jointly and severally, to 
pay reparation to the successors in title of the victims of the massacre, who appeared as civil parties 
in the proceedings. The Military Court of Appeals in Rome dismissed Germany’s appeal against the 
reparation part of the decision.557 On further appeal to the Court of Cassation, Germany argued lack 
of jurisdiction but the Court rejected Germany’s argument once again, and confirmed its reasoning 
in Ferrini that the jurisdictional civil immunity of States should be set aside in cases of crimes under 
international law.558 Further, in the Mantelli et al case (2009) and the Maietta case (2008) (both 
similar in facts to Ferrini), the Court of Cassation dismissed Germany’s interlocutory appeal 
requesting the Court declare its lack of jurisdiction, instead confirming it had jurisdiction over the 
claims and allowing the cases to proceed.559   
                                                 
554 Id, para 17. See also M. Kloth, Immunities and the Right of Access to Court under Article 6 of the European 
Convention on Human Rights (Martinus Nijhoff Publishers Leiden, 2010), 156-158. 
555 Ferrini, op. cit. (note 519), 544; Bianchi, op. cit. (note 546), 242-243. 
556 Milde case, Military Tribunal of La Spezia (2 February 2007). 
557 Milde case, Military Court of Appeals (Rome) (18 December 2007). 
558 Milde case, 92 Rivista di Diritto Internazionale 618 (Court of Cassation, 2009). 
559 Mantelli (Giovanni) case, Order No. 14201, 134 Foro Italiano I (Court of Cassation, 2009), 1568; Maietta 
(Liberato) case, Order No. 14209, 91 Rivista di Diritto Internazionale (Court of Cassation, 2008), 896. 
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5.5 The ICJ’s Decision in Jurisdictional Immunities of the State (Germany v Italy: Greece 
Intervening) (2012) 
Despite their win in the Greek courts, the Distomo victims failed in their efforts to enforce the 
judgment in Greece560 and to have the Greek judgment recognised in Germany.561, the Distomo 
victims sought to take advantage of the Ferrini decision and sought exequatur (execution) of the 
Greek judgments in Italy, which would have allowed them to enforce the judgments against some 
German property in Milan. They were successful in a series of decisions following the Ferrini line 
of reasoning, including up to the Court of Cassation, which allowed individuals to claim 
compensation for an international crime and overrode the State’s (Germany’s) pleas of jurisdictional 
immunity.562 This would finally have allowed the Greek decision to be enforced, and the victims’ 
families to realise compensation.  
However, Germany then challenged Italy in the ICJ, alleging these decisions were part of a series of 
breaches of Germany’s entitlement to immunity before Italian courts. In the landmark ICJ decision 
in the Jurisdictional Immunities of the State case563, the Court’s majority ruled that Italy had breached 
Germany’s entitlement to State immunity both with respect to Italian claimants in cases in Italy, and 
with respect to Greek claimants by allowing exequatur of the Distomo judgement in Italy.  Germany 
was entitled to rely on state immunity as a procedural bar to all such claims. Notably, the majority 
judgment dwelt almost exclusively with the question of State immunity and did not discuss whether 
Article 3 provided a substantive right for individual claimants in international law.564  
                                                 
560 Under Article 923 of Greece’s Code of Civil Procedure, enforcement of a judgment against a foreign 
sovereign state requires the prior consent of the Minister of Justice, which has not been given. 
561 Section 723, in conjunction with Section 328, of the German Code of Civil Procedure (Zivilprozessordnung 
– ZPO), refuses recognition and enforcement of a foreign judgment if (inter alia) procedural protections for 
the defendant were not met in the foreign court process, it would be inconsistent with public policy, or there 
is a lack of reciprocity by the foreign State in which the judgment was rendered. Germany would argue any/all 
of these restrictions apply to the judgment. 
562 See Court of Appeal of Florence (16 June 2006), further appeal decision of (25 November 2008) which 
rejected Germany’s appeal, and the Court of Cassation (20 May 2011); M. Frulli, “’The Times They are A-
Changing’ The Italian Court of Cassation Denies Germany Immunity from Execution to Allow Compensation 
to War Crimes’ Victims”, 9(5) Journal of International Criminal Justice (2011), 1129. 
563 Jurisdictional Immunities of the State, op. cit. (note 152). 
564 Ibid. See the judgment of the Majority at: https://www.icj-cij.org/files/case-related/143/143-20120203-
JUD-01-00-EN.pdf. 
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This ICJ judgment had a wide-ranging impact upon jurisprudence in many Italian courts. For 
example, in the period after the ICJ judgement was delivered Italian courts at various levels (including 
the Supreme Court) handed down a series of judgments dismissing individual claims for damages in 
war crimes cases.565 In addition, the Italian government passed Law No. 5/2013 which mandated 
judges to implement the ICJ judgement and to recognise sovereign immunity, and thus declare their 
lack of jurisdiction.566  
However, the Italian Constitutional Court in Case No. 238 (2014)567 rendered a historic decision when 
it rejected the import of Jurisdictional Immunities of the State. It declared that access to justice was 
a fundamental right protected by the Italian constitution, and because upholding the jurisdictional 
immunity of the State prevented the justiciability of international crimes, it prevented the victims’ 
next of kin from obtaining access to justice. As such the Italian Law No. 5/2013 was unconstitutional 
and therefore null and void. The Court weighed Article 2 of the Italian constitution which protects 
fundamental human rights against a further constitutional provision requiring Italy respect general 
international law (the state immunity rule is part of customary international law568) and noted that a 
‘balancing’ between the two was theoretically possible (such as in cases involving ‘typical sovereign 
acts’, where sovereign immunity could prevail). However, in this case sovereign immunity could not 
prevail over access to justice because international crimes were involved. The Court accepted that 
because such crimes were unequivocally condemned by the international community, they could not 
be a valid act of State. State immunity could only be invoked to protect a legitimate state function, 
and not to shield all acta iure imperii. 
It is important to note that the Italian Constitutional Court did not directly question the ICJ’s ruling. 
Rather, it applied its ‘counter-limits’ doctrine and declared that the customary international norm of 
immunity did not apply in the Italian legal order in cases concerning war crimes and crimes against 
humanity, in breach of fundamental human rights, since it conflicted with the “qualifying essential 
principles” of Italy's constitution – in particular, the right of access to justice enshrined in its Article 
                                                 
565 See M. Longobardo, “Case Note - The Italian Constitutional Court’s Ruling against State Immunity when 
International Crimes Occur: Thoughts on Decision No.238 of 2014”, 16 Melbourne Journal of International 
Law 1 (2015), 3-4 (including fn 13 therein). 
566 Accession by the Italian Republic to the United Nations Convention on Jurisdictional Immunities of States 
and their Property, Law No. 5 (14 January 2013), Article 3. 
567 Case No. 238 (2014), Corte costituzionale [Italian Constitutional Court], 22 October 2014, dispositive. 
568 Longobardo, op. cit. (note 565), 6 (including fn 24 therein). 
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24 in conjunction with the principle of the protection of fundamental human rights in Article 2.569 As 
such, it is unclear yet what the implications are of this decision. At one level, the Italian decision is 
merely one national opinion on the matter: while the ICJ’s decisions are not precedents per se, there 
has been widespread application of the ICJ’s decision in Jurisdictional Immunities of the State. 
Further, the decision was clearly tied to the requirements of the Italian constitution.570 That said, the 
constitutions of numerous other countries contain similar requirements. This decision may influence 
the future approach of other jurisdictions’ courts or international courts, but it is possible (although 
unlikely) that Italy might be challenged again in the ICJ or even by the Security Council on the matter 
in future.571  
In the meantime, foreign victims are unlikely to be able to take advantage of this development; as for 
other jurisdictions, Italy requires a jurisdictional link (such as Italian nationality of the victim) to 
enliven the courts’ powers to act. European nationals may be able to utilise Italian courts should they 
take up Italian residency, but non-European nationals resident in other European states and all other 
nationals are unlikely to be able to. It might be possible to have a favourable foreign decision 
recognised in Italy (exequatur) should suitable foreign property be identified there, and Italian civil 
procedure allowed such an application. Further litigation before Italian courts would clarify such 
questions.  
5.6  Challenging Foreign State Immunity 
5.6.1 Jus Cogens Violations  
A clear illustration of the difficulty faced by victims in obtaining redress from States not amenable to 
Italy’s approach was in Jones.572 There, a civil action was brought in the UK House of Lords by a 
UK national claiming redress under the CAT for torture suffered during 67 days’ detention in Riyadh. 
The claim was lodged against both the Ministry of the Interior of the Kingdom of Saudi Arabia and 
a Saudi official, whom the claimant alleged was responsible for the torture. The House of Lords held 
unanimously that both the Kingdom and its agents were entitled to immunity from the action 
according to the UK’s State Immunity Act (1978), notwithstanding that the prohibition against torture 
                                                 
569 See https://italyspractice.info/judgment-238-2014/. 
570 Longobardo, op. cit. (note 565), 15. 
571 Ibid. 
572 Jones, op. cit. (note 327).  
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was a peremptory norm of international law or ‘jus cogens’. Further, the House of Lords found that 
agents of the Saudi government were also entitled to immunity, as this was the position in customary 
international law.  
Although the case involved breaches of jus cogens, the court considered that foreign state immunity 
was a legitimate abrogation of the obligation to provide a fair trial (and thus access to a court) found 
in Article 6 of the ECHR. In doing so, it was highly influenced by the majority decision of the 
European Court of Human Rights in the case of Al-Adsani v United Kingdom (2001)573, originally a 
civil claim in an English court for torture suffered by a British-Kuwaiti dual national in Kuwait. The 
majority in Al-Adsani concluded that to grant state immunity in civil actions pursued the legitimate 
objectives of “complying with international law to promote comity and good relations between states 
through the respect of another state’s sovereignty”.574 That is, the Court found that foreign state 
immunity had been proven to be a norm of customary international law (in finding so, it relied also 
on the ICJ decision in the Arrest Warrant case, which had decided that the Congolese Foreign 
Minister enjoyed immunity ratione personae as long as he remained in office - see Chapter 4). Having 
taken this position, the court was of the view that no conclusions could be drawn from the 
“international instruments, judicial authorities or other materials before the court” that at international 
law states no longer enjoyed immunity for civil actions alleging torture.575  
The House of Lords also made some observations regarding the existence of universal (civil) 
jurisdiction for torture cases under Article 14(1) of the CAT which obligates States to ensure a victim 
obtains redress and has an enforceable right to fair and adequate compensation (see Chapter 3). 
Deciding that it did not provide for universal civil jurisdiction, it interpreted the obligation as being 
limited to where torture is committed in the territory of the forum State. The text of Article 14(1) does 
not explicitly provide for universal civil jurisdiction, but it also does not expressly provide for a 
territorially-limited jurisdiction either.576 Di Ciaccio argues that it is more consistent with 
international law to have a more expansive interpretation which recognises the peremptory nature of 
                                                 
573 Al-Adsani, op. cit. (note 544). 
574 Jones, op. cit. (note 327), 285. See P. Di Ciaccio, “Case Note: A Torturer’s Manifesto? Impunity through 
Immunity in Jones v Kingdom of Saudi Arabia”, 30 Sydney Law Review 551 (2008), 554. 
575 Jones, op. cit. (note 327), 285. 
576 Until Jones the issue had been viewed as “an open question”; A. Orakhelashvili, Peremptory Norms in 
International Law (2006), 338. 
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the prohibition against torture, which is a position the Committee Against Torture has advocated.577 
The House of Lords in Jones however decided to take the restrictive view.  
While being persuaded by the Al-Adsani decision upholding foreign state immunity even in cases of 
violations of jus cogens, Lord Bingham in Jones noted that the Italian Court of Cassation in Ferrini 
had denied immunity to Germany and granted compensation to an Italian national for his treatment 
during WWII (see above, and Chapter 1). However, as he famously asserted, “[t]he Ferrini decision 
cannot in my opinion be treated as an accurate statement of international law as generally understood; 
and one swallow does not make a rule of international law”.578 
This led to the legally curious result that norms of such importance in international law as to be 
peremptory - norms of jus cogens - are trumped by the ‘regular’ customary rule of foreign state 
immunity. The Court’s attempt to resolve this inconsistency by claiming that state immunity was a 
procedural rule relating to jurisdiction whereas the prohibition on torture was a matter of substantive 
law (hence no actual conflict) was unsatisfactory as a matter of legal logic - “[t]o confine violations 
of jus cogens to mere substance, independent of jurisdiction, is to completely ignore the hierarchy of 
norms in international law and the position of peremptory norms at the top of this pyramid”.579 
The decision is also unsatisfactory from the perspective of victim’ justice, as it means that a jus cogens 
norm cannot be enforced outside of the State in which its violation occurs, while enforcement within 
the forum is most unlikely in practice. 
The recent decision of the NSW Court of Appeal in the case of Zhang v Zemin (2010)580 reaffirmed 
the above direction. The case was factually similar to both Jones and Al-Adsani, involving a civil 
claim brought in Australia by a Chinese national (a member of the Falungong spiritual movement) 
who had been tortured while in custody in China. The Australian Government joined the action 
seeking the case be dismissed due to foreign state immunity (China was not represented in court). 
Spigelman CJ rejected the existence of universal jurisdiction in regard to civil claims, citing a number 
                                                 
577 Di Ciaccio, op. cit. (note 574), 557.  
578 Jones, op. cit. (note 327), para 22 (Bingham LJ). Note also that three of the five judges in the Distomo case 
before the ICJ who commented obiter on the issue of the availability of compensation for individuals for 
violations of jus cogens rights were in favour of allowing compensation.  
579 Di Ciaccio, op. cit. (note 574), 557-558. Note the large minority in Al-Adsani (8 of 17 judges) recognised 
the primacy of the prohibition against torture over any claims of state immunity and would have allowed such 
claims. 
580 Zhang v Zemin [2010] NSWCA 255 (5 October 2010). 
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of authorities: principal among these were the decisions of the ECtHR in Al-Adsani, and the UK 
House of Lords in Jones. As Mills notes, this seemingly conflicted with the sentiments of the 
Australian Federal Court in Habib v Commonwealth of Australia (2010)581 (decided only months 
before Zhang), where the acta iure imperii doctrine was displaced by the Court’s high regard for 
torture as a jus gentium norm.582 Further, even if there was universal civil jurisdiction in international 
law, Spigelman CJ noted that Australia’s Foreign State Immunities Act (1985) provided extensive 
immunity and only allowed for specific exceptions. He said Australian courts were bound to apply 
the Australian statute even if it was inconsistent with the international legal position.583 As such, the 
claim in Zhang was dismissed. The issue has not yet reached the Australian High Court, but there is 
a real possibility that the Habib decision was a one-off in this respect. 
Similar outcomes were reached also in the New Zealand case of Fang and others v Jiang (2007)584 
Bouzari et al v Islamic Republic of Iran (2004)585 in Canada, and the French case of Kadhafi (2001).586 
A private criminal prosecution brought in Belgium against (then) Israeli Prime Minister Ariel Sharon 
and Amos Yaron (former Israeli Army chief of staff) in Re Sharon and Yaron (2003)587, decided inter 
alia that customary international law as it currently stands requires immunity for incumbent foreign 
Heads of State and other foreign officials.588 
As demonstrated by Zhang, it lies with national governments to create exceptions to the principle of 
State immunity. This is particularly because there have been a number of judicial decisions which 
                                                 
581 Habib v Commonwealth [2010] FCAFC 12, 183 FCR 62 (25 February 2010). 
582 D. Mills, “Case Note - Zhang v Zemin (2010) CA 255”, 17 Australian International Law Journal 275 
(2010), 280. 
583 Id., 279 (including fn 27 therein). 
584 Fang et al and Attorney General (intervening) v Jiang et al; Ex Parte Application for Leave to Serve 
Statement of Claim and Notice of Proceeding Outside New Zealand [2007] NZAR 420. 
585 Bouzari et al v Islamic Republic of Iran, Ontario Superior Court of Justice (Swinton J) (1 May 2002), 71 
OR (3d) 675, Canadian Yearbook of International Law (2002) 606, and on appeal to the Ontario Court of 
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586 Cour de Cassation, arret no. 1414 du 13 Mars 2001, Chambre criminelle 1ere et 2e Sections reunies no.00-
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have underlined that legislation relating to sovereign immunity in many States captures the whole of 
international law on the matter, that is, there are no further exceptions to sovereign immunity other 
than those encapsulated already in legislation. Therefore, if forum States do not create a legislative 
exception to their sovereign immunity legislation or judges are not free to reinterpret existing law 
accordingly, then no actions may be brought in their courts against States for violations of 
international law, even if customary international law, common law or understandings as to the status 
of jus cogens have moved in that direction.  
A few States already have enacted accordingly, by passing legislation allowing civil claims by victims 
and their next of kin against States involved in terrorism, such as Canada’s Justice for Victims of 
Terrorism Act (2013), which amended Canada’s State Immunity Act (1985)589 accordingly. Since 
1996 the United States has allowed civil claims against State sponsors of terrorism.590 The first 
example of this was Flatow v Islamic Republic of Iran (2000), where the relatives of a 20-year old 
woman killed in an attack on a bus in Gaza claimed by Palestine Islamic Jihad sued Iran (as PIJ’s 
alleged sponsor) successfully for damages.591 Several other cases have been brought against Iran, 
Libya and Cuba.592 Since then the US government has set up a federal fund to compensate US 
applicants who obtain a judgement for compensation from a US court where a foreign State is found 
not immune to US jurisdiction.593 The US Congress has also, through its Justice Against Sponsors of 
Terrorism Act (2016)594, moved to allow US citizens to sue any foreign State for losses arising from 
that State’s terrorist acts, whether or not it is on the State Department’s ‘State Sponsors of Terrorism’ 
List. The controversial new law has thus opened up the possibility for relatives of victims of the 2001 
World Trade Center bombings to sue Saudi Arabia (Saudi Arabia has denied responsibility and has 
                                                 
589 State Immunity Act (R.S.C., 1985, c. S-18). 
590 See J. Broder, “US State-Sponsored Terrorism Victims Can Finally Expect Some Compensation”, 
Newsweek, 15 January 2016. See also Chapter 4.4 regarding the Alien Tort Statute. 
591 Flatow v Islamic Republic of Iran, op. cit. (note 519). The plaintiffs were awarded $247 million but have 
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Ruz (1st Cir., 2016). 
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also claimed State immunity).595 Clearly, at least the US and Canada do not believe that States 
involved in the crime of terrorism should be entitled to civil immunity in their courts.596 While this 
legislation gives some victims of certain State conduct more certainty in pursuing a civil claim, this 
is a very piecemeal approach available to only a very small number of victims. Further, legislative 
initiatives such as these hardly lend themselves to uniformity at the international level.  
Nevertheless, by so doing these states are asserting a new legal principle (that State immunity is not 
inviolable in such cases). Whether this is evidence that international law has progressed to the point 
that combatting terrorism has attained the status of a jus cogens norm which trumps foreign State 
immunity is however dubious. Most States have not expressed a general opinion in international fora 
and have been silent about the specific developments in US and Canadian law. The States accused of 
State terrorism have strongly contested both their involvement in terrorism and the denial of their 
immunity, although they have chosen not to participate in most court proceedings brought against 
them.597 Further, the lack of international consensus on both the definitions of jus cogens and that of 
terrorism598 would suggest such an exception is far from being accepted.  
Conceptually, there is a further real question whether war crimes or crimes against humanity (for 
example) committed by the State are any less grave than is terrorism committed by the State: indeed, 
the former might be even more heinous given the number of victims involved (in contrast, an event 
characterised as ‘terrorism’ may involve only one victim). It would be inconsistent and morally 
untenable if State immunity prevailed over the former but gave way in the case of the latter. 
                                                 
595 In Re: Terrorist Attacks on September 11, 2001, 03-md-1570, U.S. District Court (S. D. N. Y. (Manhattan)) 
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5.6.2 A ‘territorial tort’ exception? 
There have been several recent decisions involving crimes occurring wholly outside the forum State 
where State immunity has been upheld. As noted already, in Al-Adsani the alleged crime (torture) 
occurred wholly in Kuwait but the claim was brought in the UK courts. In Bouzari et al v Islamic 
Republic of Iran (2002)599, the alleged crime (torture) occurred wholly in Iran but the claim was 
brought in the Canadian courts. In both cases the courts found that the allegations of torture (an 
international crime) were not enough to overturn the State’s entitlement to immunity. There have 
been subsequent cases which have endorsed these decisions, such as Jones (in the UK) and Kazemi 
Estate v Islamic Republic of Iran (in Canada) (both discussed above). The remarks of Lord Hutton in 
the Pinochet (No. 3) case (2000)600 have also been similar.  
The Italian Court of Cassation in Ferrini used the fact that the acts occurred partly in the territory of 
the forum State to distinguish Al-Adsani and Bouzari and to deny State immunity (the ‘territorial tort 
principle’). Similarly, the Greek Court of Cassation used the ‘territorial tort principle’ in its decision 
to deny immunity in Distomo. This aspect of both cases is in contrast with other decisions which have 
upheld immunity for the foreign State for acta iure imperii even when the act occurred in the territory 
of the forum State. For example, Margellos upheld German immunity in the courts of the territory 
where the tort had occurred (the judgement in that case was 6:5, indicating a fairly even division of 
opinion among the judges). In that case, the same Court as had decided Distomo (Greece’s Court of 
Cassation) discussed the ‘territorial tort’ principle at some length and concluded that no rule of 
customary international law that procedural immunity must be denied for violations by a foreign State 
in the forum had yet developed.  
Other notable decisions in this regard include Littrell v USA (No. 2) (1995)601 and Holland v Lampen-
Wolfe (2000).602 Even when foreign forces are on the territory of the forum State without the latter’s 
permission, immunity has still been upheld, for example in the decision of the Irish Supreme Court 
in McElhinney v Williams and Secretary of State for Northern Ireland (1996).603   
                                                 
599 Bouzari et al v Islamic Republic of Iran, op. cit. (note 585).  
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The German Federal Supreme Court in its Distomo decision was also of the view that the State’s 
entitlement to immunity remained even when the acts occurred in the territory of the forum State. 
Similarly, the ICJ majority decision in Jurisdictional Immunities of the State placed no importance 
on the location of the territory in which the alleged act had taken place.604 Of course, this may have 
only been because the issue was not argued (given that the case arose out of Italy’s grant of exequatur, 
not the fact situation in Greece itself), but it is equally probable (if not more) that the Court did not 
consider the fact material.  
These latter decisions reflect the civil law doctrine of immunity for acts of State irrespective of the 
location where the acts occur. They differ from most common law States which have a distinction 
between the local and extraterritorial acts of a foreign State at the foundation of their laws on 
immunity. This means that commercial activity in or having connections with the forum State is not 
immune from the jurisdiction of that State. Likewise, torts committed by a foreign State in or 
connected to the forum State which causes personal injury or property damage. The Ferrini and 
Distomo (Greece) courts may have had this conceptual background in mind when finding a ‘territorial 
tort’ exception for harms caused by armed forces during wartime, despite their civil law traditions.  
 The application of the ‘territorial tort principle’ in the context of international crimes is therefore 
highly contestable. Usually it has not been part of courts’ considerations on the issue, which raises 
the question whether it has any real status as a principle of international law (and consequently as an 
exception to State immunity).  
5.7 Domestic Procedural Bars to Civil Claims 
Whatever the likelihood of an exception to immunity for claims against foreign States in domestic 
courts, claims for compensation from a State in its national courts often encounter a different set of 
long-standing jurisdictional difficulties. These barriers to jurisdiction are purely domestic and include 
the doctrine of ‘political acts’/ ‘acts of State’ (the domestic form of acta iure imperii) whereby courts 
decline to consider political or executive decision-making due to constitutional notions such as the 
separation of powers605, or because judges consider themselves ill-equipped to consider such issues. 
Second, the ‘State secrets privilege’ as it is known in the US (‘public interest immunity’ in common 
law jurisdictions) has seen a long history of judicial deference to the executive’s assertion that judicial 
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examination of an alleged violation (particularly one involving wartime acts, such as during the ‘war 
on terror’) would violate national security.606 Once the government asserts the privilege, it is very 
rare that a court does not dismiss the action, although there have been recent moves in some 
jurisdictions to implement special procedural arrangements to facilitate hearings involving sensitive 
information.607 Third, ‘trading with the enemy’ legislation has been used in modern times particularly 
by Israel to deny payment of compensation awards ordered by its courts to enemy foreign nationals608 
(despite the potential for this to violate the customary international law obligation to provide victims 
with an avenue for redress). Lastly, the civil law doctrine of forum non conveniens (often used for 
commercial disputes) has the potential to dismiss cases on the basis that they would be best heard in 
another jurisdiction.609 These doctrines (and there may be other constitutional reasons for denying 
standing as well) operate to refuse hearings except in rare circumstances.  
Needless to say there may also be little prospect of success against a State in its national courts due 
to broader systemic deficiencies in its justice system, such as those experienced by the plaintiffs in 
Filártiga when they first sought justice in Paraguay (see Chapter 4). 
5.8 Conclusions 
In broader terms, some academics have questioned whether retaining state immunity is a useful 
concept at all in the modern age. In 1999 Garnett asserted that whilst the doctrine was created to 
protect the dignity and independence of foreign States, given the sovereign equality of all States in 
the international order, it has in recent times become “a confused and fragmented doctrine”.610 He 
argues that it is now almost impossible to speak of a ‘customary international law’ of foreign state 
immunity given the divergences in State practice. He argues that immunity is in fact little more than 
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a sub-branch of each state’s domestic law, and there is disagreement among States as to the 
circumstances in which immunity should be excluded. A limited number of States may still adhere to 
absolute immunity, but while a movement toward some form of restrictive immunity is found 
amongst most States, some States are expansive with their exceptions (and some are beginning to 
assert new principles in this regard (above)), while some are more conservative.  
An important part of Garnett’s argument against State immunity is the diminishing role of the State 
both as a national and international actor, at least relative to the transnational corporation and the 
individual. This raises serious questions as to a State’s continued entitlement to any special protection 
from the domestic jurisdiction of other States. It is reinforced by the modern nature of international 
legal interaction: 
As transnational litigation increases in volume and intensity, the influence of concepts such 
as territorial sovereignty and state interests should proportionally diminish to allow the full 
vindication of private rights and the free flow of international trade and commerce. Where 
cross-border litigation was rare and exceptional, little harm was done to private litigants by 
the preservation of unique protection for states - but these are harder to justify today.611 
Garnett’s argument regarding transnational litigation might be true for industrialised States toward 
the advanced end of the development spectrum, but it may be less applicable to less-developed States 
which are less characterised by extensive commercial and investment activity. These States, 
according to Bankas, appear to hold more often to the traditional practice of absolute immunity.612 
While the use of armed force for the most part remains a function of the State or organised armed 
groups rather than private entities, it is true that the increasing empowerment of the individual in 
human rights law, particularly their right to a civil remedy, is in serious conflict with the maintenance 
of State immunity. There has been a series of academics over the last 20 years who have argued 
against retaining foreign State immunity in this context, either by recognising an exception to the 
doctrine in customary law, or by finding that violations of a jus cogens nature amount to an implied 
waiver of immunity by the State in question.613 De Sena has pointed out that the Italian (Ferrini), 
                                                 
611 Id., 29, as quoted in Mills, op. cit. (note 582), 281. 
612 Bankas op. cit. (note 538). 
613 For example J. Paust, “Draft Brief Concerning Claims to Foreign State Immunity and Human Rights: Non-
Immunity for Violations of International Law under the FSIA”, Houston Journal of International Law 49 
(1985); N. Roht-Arriaza, “The Foreign Sovereign Immunities Act and Human Rights Violations: One Step 
Forward, Two Steps Back”, 16 Berkeley Journal of International Law 71 (1998); V. P. Nanda, “Human Rights 
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Greek (Margellos) and Polish (Natonievsky) courts effectively engaged in a balancing between States 
rights and individual rights, being of the view that only if the plaintiffs have other options for redress 
would it be appropriate in the circumstances to uphold foreign State immunity.614 In the absence of a 
general customary law lifting State immunity in cases of grave violations of IHL or of IHRL, or 
agreement by the State to waive its immunity, such an approach may accommodate this tension. It 
will however not solve the problem highlighted in Zhang v Zemin, where the court noted it was bound 
by clear-cut national immunity legislation which did not take account of changes to customary law; 
without domestic legislative change, foreign States will still be shielded from any liability toward 
their victims. 
Almost 70 years ago Lauterpacht advocated a serious reappraisal of the doctrine of foreign state 
immunity, arguing that it served little purpose other than to frustrate the vindication of individual 
rights and justice.615 In cases relating to grave international crimes (at least of a jus cogens nature), 
this view resonates even until today.  
The next chapter discusses victims’ experiences of compensation during transitional justice processes 
in some culturally and politically diverse States. It argues that despite recognition across diverse 
States of the importance of compensating individuals for violations of IHRL (and IHL), victims are 
most often sidelined as criminal processes dominate and the realities of constrained State budgets 
bite, meaning they receive little compensation (if any at all). 
  
                                                 
and Sovereign and Individual Immunities - Some Reflections”, 5 ILSA Journal of International and 
Comparative Law 467 (1999); S. Knuchel, “Sovereign Immunity and the Promise of Jus Cogens”, 9 
Northwestern University Journal of Human Rights (2010). 
614 de Sena, op. cit. (note 545), 67. 
615 H Lauterpacht, ‘The Problem of Jurisdictional Immunities of Foreign States’ (1951) 28 British Yearbook 
of International Law 220. 
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6  VICTIM COMPENSATION IN TRANSITIONAL JUSTICE 
6.1 Introduction  
Difficult challenges are posed by the transitional justice process in societies recovering from brutal 
non-international conflicts. The trade-off these processes have tended to necessitate to gain ex-
combatants’ agreement on a peace process have been well documented. On the criminal side of the 
equation, mass pardons for ex-combatants who have been involved in gross and/or extensive human 
rights abuses neglect the inescapable right of victims to justice (although pardons for the most senior 
commanders responsible for grave abuses of the Geneva Conventions or serious abuses of human 
rights are clearly inconsistent with international law). Many of these persons escape any punishment 
at all, thus denying victims the satisfaction of seeing their abusers held to account in an open court. 
The criminal justice vs peace equation is one of the central tensions in post-war transitional justice. 
In order that accountability to victims be met under this ‘grand bargain’, many States which have 
been embroiled in bitter and/or extended recent conflicts have recognised the legal rights of their 
victim population to redress in accordance with modern IHL and IHRL, as embodied in their national 
legislation. Further, there is clear recognition that international standards regarding redress include 
reparation for individuals as distinct from collective reparation (such as rebuilding community 
infrastructure) and symbolic gestures. Although redress has differed due to local particularities, 
budget, politics and other circumstances, the recognition of the right of victims to redress has been a 
common starting point. This is a positive affirmation of victim’s rights and the importance of 
accountability in very diverse societies and conditions. That said, often these plans for redress have 
suffered from vast shortcomings in implementation and effectiveness, meaning that too often they 
have not resulted in any redress for victims. Of course, it is important to recognise that a trade-off of 
victims’ rights to political or economic expediency does not in fact imply the non-recognition of those 
rights at all; as Ferstman et al have noted, “it is recognised that there is already a sound legal basis 
for the right to reparation”616 - rather, a range of non-legal concerns have intervened at present. 
The obligation to grant redress has very often been based on IHRL obligations, sometimes as viewed 
through the prism of national law (implementing the key human rights treaty instruments). Less often 
have IHL obligations, particularly violations of Common Article 3 of the Geneva Conventions, of 
                                                 
616 C. Ferstman et al, “Introduction”, in C. Ferstman et al (eds.), Reparations for Victims of Genocide, War 
Crimes and Crimes Against Humanity: Systems in Place and Systems in the Making (Martinus Nijhoff 
Publishers, Leiden, 2009), 7. 
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Additional Protocol II, or perhaps even of Hague Regulations 1907, been cited as a reason for 
compensation. Although IHL and IHRL obligations are the basis for redress in transitional justice 
processes, the outcome in individual States is affected by powerful extra-legal factors, including 
whether the government wins the conflict and the relative bargaining strength of the military 
protagonists at the end, whether international organisations have been involved in the fighting, or will 
be in the economic reconstruction, and other factors. This lends a high degree of variation to the final 
look of the processes between various States.  
Overall however, while compensation for victims has been acknowledged as consistent with 
international law and expectations, it appears that the concerns of the international community 
(particularly the Security Council) have tended more toward criminal justice, political reconciliation 
and peacekeeping to prevent a recurrence of violence. While the Security Council has often 
highlighted the obligations of parties to a conflict to avoid violations of IHRL (and IHL) and to bring 
violations to account617, far fewer resolutions concerning conflict or emergence from conflict mention 
mechanisms to ensure compensatory redress for victims. Only occasional references to civil 
reparation (individual and collective) in Security Council resolutions concerning conflicts618 and in 
periodic reviews of relevant States by the UN’s Human Rights Committee619, suggest that in many 
cases reparation are considered an internal affair to be pursued by victims’ groups, national human 
rights institutions and international NGOs. Even if they are not effected adequately or at all (which 
is a clear breach of victims’ rights to redress under IHRL and IHL), recent experience shows that 
there are unlikely to be significant consequences for the State itself at the international level.  
Bucking the above trend, in some prominent conflicts - Peru, Colombia, Sir Lanka, Sierra Leone, 
Rwanda and the former Yugoslavia (the last two being an adjunct to international criminal tribunals) 
                                                 
617 See for example S/RES/1964 (22 December 2010) regarding the situation in Somalia; S/RES/1933 (30 June 
2010) regarding the situation in Ivory Coast; S/RES/2074 (27 August 2014) regarding the situation in Libya; 
S/RES/2164 (25 June 2014) regarding the situation in Mali; S/RES/2149 (10 April 2014) regarding the Central 
African Republic; S/RES/2137 (13 February 2014) regarding the situation in Burundi; S/RES/2367 (14 July 
2017) regarding the situation in Iraq; and S/RES/2409 (27 March 2018) regarding the situation in the 
Democratic Republic of the Congo. 
618 Such as S/RES/2148 (3 April 2014) referring to the situation in Sudan (the document refers to the Doha 
Document for Peace in Darfur, which contains Article 17 requiring compensation for displaced families – see 
Chapter 2.2.4 above). 
619 One very recent example is the Human Rights Committee’s review of Sudan (10 October 2018), where the 
Committee asked about compensation for torture victims; available at: 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23715&LangID=E. 
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- there has there been recognition of the need for and consequent implementation of victim 
compensation at least to some degree. This has also been the case in Liberia, Cambodia and Algeria, 
despite compensation being implemented only in a minor fashion (a variety of political and economic 
reasons have precipitated this result). The below discussion explores these experiences. Guatemala is 
another notable example620, although not covered in this thesis.  
6.2 Colombia 
Colombia has suffered from an internal armed conflict for over 50 years, involving leftist rebels 
(Fuerzas Armadas Revolutionarias de Colombia (FARC) and other smaller groups), the Colombian 
State, and right-wing paramilitary groups (which formed to fill gaps in the State’s response to the 
rebels). The human cost of the conflict has been massive621, - it has been characterised by massacres, 
forced disappearances, kidnapping and terrorist attacks by both sides overwhelmingly against civilian 
targets and almost six million people have been affected by the violence.622 It was the FARC, other 
leftist rebel groups (such as the ELN) and pro-government paramilitary group members (rather than 
the State itself) which were responsible for the majority of these crimes.  
The government reached a peace agreement623 with a number of paramilitary groups and with some 
FARC in 2002-2003. Fighters who had not ordered or committed serious crimes received immunity 
from prosecution and extensive social and economic benefits to reintegrate into society. No gestures 
were required to compensate victims. For those fighters who had committed serious crimes and/or 
violations of human rights, the Ley de Justicia y Paz (Law on Justice and Peace; Law 975 (2005) 
required them to go through a criminal trial (with reduced sentence) in which victims could make 
civil claims against them. The mechanism set up to receive funds and process claims for these victims 
was the Victims’ Reparation Fund.624  
                                                 
620 See for example https://www.ictj.org/our-work/regions-and-countries/guatemala. 
621 Estimates are more than 200,000 people were killed in the violence; “Why Colombians Distrust the FARC 
Peace Deal”, The Economist, 24 May 2018; H. Murphy and L. Acosta, “Colombia’s FARC may face 
Alternative Justice, not Impunity”, Reuters, 5 September 2013. 
622 A. Isacson, “Ending 50 Years of Conflict in Colombia: A New Report from WOLA”, Washington Office 
on Latin America, 14 April 2014. 
623 Law 782 of 2002 and Decree 128 of 2003. 
624 Presupuesto del Fundo para la Reparacion de las Victimas. 
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Law 975 was roundly criticised both within Colombia and internationally (including by the Inter-
American Commission on Human Rights), although a Colombian Constitutional Court challenge to 
the Law in the Gallon case (2006) upheld the law insofar as it was directed toward ensuring victims’ 
rights to truth, justice, reparation and non-repetition.625 The Court held further that both illegally-
obtained assets and legally-obtained ones should be available to repair harm to victims, and that 
perpetrators themselves needed not only to remedy the injury they caused, but all members of the 
group needed to repair and account for the damages of all the other members. Where court judgements 
for victim compensation could not be executed due to the indigence of perpetrators, the Colombian 
State had the subsidiary duty to do so.626 Further, while the Law provided that victims’ reparation 
were to be limited to the budget of the Victims’ Reparation Fund, the Gallon Court ruled that the 
government could not use budgetary constraints to excuse it from compensating eligible victims. 
Despite the favourable Gallon ruling, the Law on Justice and Peace has proved unsatisfactory for 
victims. For a start, the number of crimes confessed at “free hearings” has overwhelmed the resources 
of the designated prosecutors and judges, so trials have not been able to progress nearly as quickly as 
envisaged. This meant great delays in reaching the reparation stage. Although the Colombian 
government announced more judicial resources, it is quite probable that many crimes will never be 
prosecuted, and victims never compensated, through this mechanism. Further, the Victims’ 
Reparation Fund has not been able to function effectively. It has received modest amounts from the 
successful prosecution of some key paramilitary leaders involved in drug trafficking, but overall it is 
clear that the State will not be able to seize assets from FARC through this judicial process.627 
Disbursements from the Fund have been minimal.  
Given the shortcomings of the judicial reparation process, the government also legislated for a State-
run individual and collective reparation programme. The Victims and Land Restitution Law (2011) 
(‘Victims’ Law’) established the Victims’ Unit, an office within the Colombian Presidency to manage 
a comprehensive individual and collective reparation programme said to comprise USD4 billion over 
10 years. Individual reparation was to provide compensation for death, loss of liberty, torture, and for 
                                                 
625 Gustavo Gallon Giraldo y otros (18 May 2006) Sentencia C-370/2006, Expediente D-6032 (Colombian 
Constitutional Court). 
626 J. Guerrero Orozco and M. Goetz, “Reparations for Victims in Colombia: Colombia’s Law on Justice and 
Peace”, in C. Ferstman et al (eds.), Reparations for Victims of Genocide, War Crimes and Crimes Against 
Humanity: Systems in Place and Systems in the Making (Martinus Nijhoff, Leiden, 2009), 446-447. 
627 Murphy and Acosta, op. cit. (note 621). 
147 
 
several types of physical and mental injuries resulting from breaches of IHRL and IHL628. There have 
been estimates that the final compensation bill could be as high as USD20 billion.629 Former UN 
Secretary General Ban Ki-Moon committed the UN to assist Colombia in implementing the 
compensation regime (it is supported by the World Bank and other organisations).630 The Law on 
Justice and Peace also had established a National Reparation and Reconciliation Commission 
(CNNR)631 which instituted a collective reparation programme to run over 10-15 years or more632;that 
process may now have been superseded by the collective reparation provisions of the Victims Law. 
Colombian representatives claimed in Colombia’s 2015 periodic review by the Committee Against 
Torture that close to 9,500 victims of torture during armed conflict and a number of communities had 
been identified for assistance as a result of government efforts, but only seven persons had at that 
date received compensation for torture totalling around USD60,000633; if so, it is clear that the law 
has “barely begun to be implemented”634 (the Victims Unit said 590,000 persons had received 
assistance as of mid-2016635, but clearly these figures do not tally).   
The land restitution objectives of the Victims’ Law were to restore millions of acres of land to 
Colombians who were driven from their homes in the violence or had their land stolen636, and to 
provide compensation for forced displacement. This mechanism is administered by the Land 
Restitution Office; as of August 2017 it had received more than 106,000 claims. Only around 5,400 
claims have been ruled upon by the courts, which reflects further serious problem - the “criminal 
gangs” (large networks of former paramilitary fighters) who occupy much of the stolen land, are 
                                                 
628 Guerrero Orozco and Goetz, op. cit. (note 626), 456-457. 
629 “‘Historic’ Colombian Victims’ Compensation Law Signed”, BBC, 11 June 2011. 
630 See http://www.worldbank.org/en/news/feature/2016/07/26/collective-reparation-colombia. 
631 Comision Nacional de Reparacion y Reconciliacion. 
632 Guerrero Orozco and Goetz, op. cit. (note 626), 455. 
633 Colombia’s reply to the Committee Against Torture’s List of Issues, CAT/C/COL/5 (23 May 2014), paras 
150-176 (particularly paras 168-169); OHCHR News, “Committee Against Torture examines the Report of 
Colombia”, 1 May 2015.  
634 Isacson, op. cit. (note 622). For example, as of 2013 only 16 rulings covering an estimated 500 hectares of 
land had been made; Human Rights Watch, “Colombia: Landmark Ruling for Land Restitution” (20 February 
2013). 
635 Victims Unit, “Five Years of the Victims Law: Colombia Walks Toward Peace”, 27 June 2016. 
636 Human Rights Watch, “Colombia: Events of 2017”; available at: https://www.hrw.org/world-
report/2018/country-chapters/colombia. 
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heavily armed and deeply involved in the drug trade.637  Colombia receives significant international 
law enforcement assistance in the latter respect. There are further problems with the land restitution 
process, including its reinforcement of deep gender inequalities in rural Colombian society.638 
The Colombian government conducted four rounds of negotiations with FARC, a highlight of the last 
round being a proposal that 3% of Colombia’s GDP over 10 years (a probable total of $100 billion) 
be devoted to victim compensation as part of the final peace agreement. This was to be drawn from 
the domestic budget of the economically-troubled Colombian government and from international 
sources, but not from the immense wealth of senior FARC leaders.639 The deal was rejected at 
referendum by the Colombian people who believed it was too easy on FARC. After substantial 
amendments the deal was ratified by the Colombian government in November 2016.640 Massive 
institutional and political challenges lie ahead in implementing the agreement, which requires a new 
criminal justice regime for FARC fighters (to replace the Law for Justice and Peace) and, finally, 
reparation of victims from FARC assets.641  
Colombia’s acknowledgement of the need to compensate victims has been sustained throughout this 
peace process. At all stages during the past 10-15 years have the rights of victims been recognised as 
integral to a comprehensive peace and mandated by international law and expectations.  
6.3 Peru 
The Peruvian countryside first experienced armed insurgent violence in May 1980, conducted by the 
Marxist Communist Party of Peru (Sendero Luminoso - Shining Path)642 and by the Tupac Amaru 
Revolutionary Movement (MRTA). Insurgent tactics included assassination, car-bombings and 
widespread intimidation, under which thousands of Peruvians died. In response, the government 
(particularly under President Alberto Fujimori) implemented a repressive crackdown in the name of 
                                                 
637 Ibid; see also “Colombia: Landmark Ruling for Land Restitution”, op. cit. (note 634). 
638 S. Weber, “Are reparations transforming Colombian women’s lives? The gendered dynamics of the Victims 
Law”, LSE Blog, 15 December 2017. 
639 Isacson, op. cit. (note 622). 
640 “Colombia’s government formally ratifies revised FARC peace deal”, The Guardian, 1 December 2016. 
641 F. Andres Diaz, “The Latest Threat to Colombia’s Peace with FARC”, US News, 6 December 2017. 
642 While a political and ideological conflict at first, the conflict soon assumed an ethnic dimension as the 
Marxists capitalised on the historic marginalisation of indigenous communities in the Andean and Amazon 
provinces.  
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counter-terrorism against any communities believed to be associated with the insurgents. The conflict 
resulted in between 61,000 and 77,000 civilian deaths and disappearances (the majority of whom 
were indigenous and from poor rural areas643), widespread torture and rape, hundreds of thousands 
of people displaced by the violence, scores of communities razed, and hundreds of people unjustly 
imprisoned under draconian counter-terrorism laws.644 In some cases, these were generalised and 
systematic practices that constituted crimes against humanity and violations of IHL.645 
After Fujimori fled to Japan (November 2000), a Truth and Reconciliation Commission (TRC) was 
established by the new government to enable Peru to examine its past. The TRC’s mandate was to 
examine all serious human rights abuses and violations of IHL whether by the State, paramilitary 
groups or by armed insurgents, and to recommend reparation, reforms and preventative measures, 
and mechanisms for follow-up.646 Most of its recommendations were enacted into legislation in 2005 
as the Plan Integral de Reparaciones (PIR) (‘Comprehensive Reparation Plan’) and detailed in an 
Executive Decree in 2006.647 The PIR had seven dimensions (programmes), including economic 
compensation for specific categories of victims and families, symbolic reparation (individual and 
collective), and other social and medical assistance and a reconstruction of communities 
programme.648 Economic compensation was to be granted to victims of murder, displacement, 
arbitrary imprisonment, torture, rape, and kidnapping, as well as ‘indirect victims’ such as children 
born from rape, child conscripts, and persons unfairly indicted for terrorism or treason.649  
It is important to note that the 2005 law establishing the PIR did not explicitly mention an “economic 
compensation” programme. Such a programme was an important demand of victims and human rights 
organisations. The government eventually committed to the idea, but it left the amount and modalities 
of the programme until the Reparation Council (established under the PIR) completed the victim 
                                                 
643 The TRC’s Final Report noted that 79% of all victims lived in disadvantaged rural areas, and 75% were 
indigenous. 
644 Magarrell, op. cit. (note 376). 
645 Such as torture, sexual violence and rape; TRC Final Report, Vol. VIII, 64-67 and conclusion 55 (323). 
646 Supreme Decree No. 065-2001-PCM (2 June 2001), as amended by Supreme Decree No. 1010-2001-PCM 
(31 August 2001).  
647 Decreto 015-2006-JUS, later modified by Decreto 003-2008-JUS. 
648 C. Correa, “Reparations in Peru: From Recommendations to Implementation”, International Center for 
Transitional Justice (June 2013), 8. 
649 Id., 6. 
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registration process.650 By the end of 2012, more than 160,000 individual victims and more than 7,600 
communities had registered with the Council.651 In registering claimants, the Council had adopted 
flexible guidelines which balanced the need for sufficient evidence (in order to prevent fraud) while 
recognising the challenges faced by people in rural communities of obtaining documentation given 
low literary rates, poor access to public services, community upheaval as a result of the conflict and 
often a significant time delay.652 A similar relaxation of standards has also been a feature of other 
mass claims processes.653 
Less positively, however, ‘members of subversive organisations’ were excluded from compensation, 
even if they had been tortured or had suffered other serious violations.654 Indeed, public pressure led 
the Council to declare in 2012 that it did not “register terrorists”.655 This situation worsened in 2013 
when the category of persons excluded from the PIR was widened to include those charged with 
terrorism offences or offences of ‘terrorism apology’.656 This meant that the vast majority of the 
conflict’s victims (indigenous and/or poor, and believed to be sympathetic to the insurgents’ cause) 
were denied any remedy at all. 
There have been several other criticisms of the PIR. First, while over 1,900 communities have 
benefited from small community infrastructure projects over the years 2007-2013, the number has 
fallen far short of the 5,700 registered by the Council to receive collective reparation (see above). The 
pace certainly slowed in this respect during the Humala presidency in 2011-2016.657 Second, Peru’s 
government has in general been less enthusiastic about individual payments than about the collective 
aspects of the PIR. Even as early as 2003 some government ministers were dismissing the concept of 
                                                 
650 Decreto 015-2006-JUS, op. cit. (note 647); ibid.  
651 The number of communities said to be entitled to collective reparation was later judged at 5700; Correa, 
op. cit. (note 648), 10, 12. 
652 Correa, op. cit. (note 648), 9-10. 
653 Most notably, the UNCC - see Chapter 2. 
654 Article 4, Law 28,592 of 2005.  
655 Reparations Council Notice, “Consejo de Reparaciones aclara que no inscribe a terroristas en el Registro 
Único de Víctimas” (Reparations Council clarifies it does not enrol terrorists on the Registry of Victims), 
September 2012. 
656 Law 29,979 of 2013, amending Article 4 of Law 28,592 of 2005. 
657 Correa, op. cit. (note 648), 12. 
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individual reparation given the country’s economic situation658, and ever since the PIR’s enactment 
governments have delayed and argued over entitlements. Apart from disallowing registration of 
‘terrorists’ as victims, several other new restrictions on entitlements659 have been announced. By of 
the end of 2012 more than 17,600 beneficiaries had received payouts, but this number is far short of 
the total number of victims registered by the Council (above), and short of 22,000 (the number to 
which Peru committed before the Human Rights Council).660  
Third, the quantum of reparation has been criticised. The TRC had suggested a lump sum equivalent 
to USD10,000 be distributed to the victim or to their next of kin, but the government ended up setting 
it at 10,000 soles (USD3,700) per victim. This amount was far short of that demanded by victims’ 
groups and it was set in the context of a cabinet crisis and without transparency or regard for 
community outreach. This undermined confidence in the programme among many eligible victims.661  
Ulfe notes that Peru’s post-war focus on economic development and neoliberal reforms (plus the 
parallel criminal process for senior State and Shining Path officials) has largely sidelined the 
reparation process.662 The development and reform focus has made it difficult to keep the attention 
of civil society and government on the need for civic reparation and dignifying individuals, which 
are the backbone of the economic compensation process.663 Thus many of the eligible victims are still 
waiting, some 20 years after the violation occurred and after having navigated the lengthy registration 
process, to receive what many perceive to be an arbitrary and paltry amount. The process has therefore 
done little to respond to the urgent financial needs of many victims who already suffered significant 
disadvantage in Peruvian society.  
                                                 
658 Magarrell, op. cit. (note 376), 97. 
659 Such as closing the register of beneficiaries, dismissing calls to expand some categories of victims (such as 
for sexual assault), and ruling that victims who suffered more than one violation can only claim for one; Correa, 
op. cit. (note 648), 16-20. 
660 National Report submitted in accordance with Paragraph 5 of the Annex to Human Rights Council 
Resolution 16/21 [Universal Periodic Review]: Peru, A/HRC/WG.6/14/PER/1 (7 August 2012), para 58. 
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662 M. Ulfe, “Neoliberal Reforms, Reparations, and Transitional-Justice Measures in Torn-Apart Peru 1980-
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6.4 Sri Lanka 
Much has yet to be done to turn the page on the three-decade old civil war between Sri Lanka’s 
Sinhalese and Tamil communities. The final stages of the military campaign culminating in the defeat 
of the LTTE in mid-2009 resulted in tens of thousands of civilian casualties due to violations on both 
sides664; the total number will probably never be known.665 Following the end of the conflict, the then 
Sri Lankan President Mahinda Rajapaksa took a less than conciliatory approach toward the need for 
reconstruction and reconciliation, downplaying the grievances of minority groups (including the 
Tamils) and showing marked intolerance of “imported” solutions, including accountability and 
human rights issues.666 Unfortunately, due to a lack of unity and focus in the Human Rights Council 
a hastily-convened Special Session on Sri Lanka in late May 2009 passed a very gentle resolution 
which condemned LTTE attacks on civilians but made no mention of any allegations of violations 
committed by the State.667 Its vague language also made no mention of compensation for victims of 
war crimes and other abuses.  
In parallel, the Sri Lankan government instituted a Commission of Inquiry on Lessons Learnt and 
Reconciliation (LLRC)668, whose report contained much material from the security services as to how 
they had complied with IHL and IHRL obligations (such as having a ‘zero tolerance policy’ for 
civilian deaths) and how it was the LTTE which had committed serious abuses of IHL. The report 
absolved the government of any responsibility for violations of international law during the final 
stages of the campaign, placing all blame on the LTTE.  
The issue of accountability in Sri Lanka was studied by a specially-commissioned UN Panel of 
Experts during 2010-2011 (led by Darusman), whose report detailed a very different version of events 
than that of Sri Lanka’s LLRC. The POE was deeply critical of the LLRC, which in its view did not 
                                                 
664 See B. Sharma, “Sri Lanka Army, LTTE Likely Committed War Crimes: UN”, Rediff.com, 26 April 2011; 
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represent a serious examination of the government’s conduct during the final stages of the war.669 
The POE recalled Sri Lanka’s obligations under international humanitarian and human rights (treaty 
and customary law) and reiterated that accountability for crimes according to international standards 
involved (inter alia) the right to reparation. It recommended that the government institute a reparation 
programme with special attention to violations suffered by women, children and other vulnerable 
groups. The Sri Lankan government rejected the entire POE Report, alleging it was “fundamentally 
flawed in many respects” and based on “patently biased” and unverified material.670 It then pressed 
ahead in implementing reparation based on the LLRC. 
While the LLRC included recommendations on a methodology for restitution of victims and noted 
that some specific categories of persons (such as civilians killed or injured in hospital shelling) were 
deserving of expeditious redress “as a humanitarian gesture”671, the government’s relief agency 
REPPIA has faced significant difficulty in implementing redress, particularly due to extreme 
shortages of funds.672 The shortage has been for several related reasons: first, the government 
eschewed any special mechanism in favour of the existing government compensation scheme673, and 
did not make any new allocations of funding. This meant funding to compensate for severe human 
rights abuses during conflict has been treated in the same way as more regular claims for police and 
security service misdeeds, and from the same stretched pool of funds. Second, the government’s 
continued diversion of resources to security, and the fact its intransigence at the international level 
has discouraged foreign assistance for reconstruction and relief, have exacerbated this problem.  
The government’s reparation actions under the LLRC have to date centred on Sinhalese victims of 
the conflict, while Tamil victims complain they have been sidelined or overlooked in favour of 
intermediaries. Indeed, the number of applications from Tamil-dominated areas (which saw most of 
the fighting) has been extremely low674, likely due to a general lack of confidence (based on past 
experience of government) that applications would result in any compensation, a lack of 
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671 Darusman Report, op. cit. (note 665), 123 (para 4.294). 
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administrative means for illiterate and uninformed villagers to make claims, and a concern that 
receiving an award of compensation for property loss may affect entitlements to housing benefits.675 
Additionally, compensation amounts have been very modest676, and given the backlog of cases and 
the severe shortages of funds, the payment ceilings have not been lifted. The government has clearly 
been of the view that reconstruction and provision of community infrastructure (particularly housing 
for the internally-displaced) has been a greater priority than compensating individuals.677 
As to criminal accountability, in 2015 the Office of the High Commissioner for Human Rights 
recommended a ‘hybrid special court’ (like the Sierra Leone model – see below) to bring those 
accused of war crimes and crimes against humanity to account. The government however pushed 
instead for a domestic court (like South Africa’s Truth and Reconciliation Commission). Although 
the UN High Commissioner for Human Rights Zeid Ra’ad Al Hussein has doubted the independence 
of a purely domestic panel678, a US-Sri Lanka co-sponsored compromise resolution passed the Human 
Rights Council in late September 2015 backing a Sri Lankan-based judicial process (with foreign 
involvement only as required). A government panel has since recommended a hybrid process with a 
majority of Sri Lankan judges.679 It remains to be seen whether this process will achieve some 
measure of accountability, but there is little indication that convictions will make any more assets 
available to compensate victims. 
6.5 Sierra Leone 
Despite the significant shortcomings of the Sri Lankan victim compensation process, many victims 
of the civil war in Sierra Leone are even worse off. That 11-year conflict, perpetrated principally by 
Revolutionary United Front (RUF) rebels fighting against the Momoh and then Kabbah governments, 
saw the collaboration of many in the Sierra Leone Army (SLA) with the RUF, and culminated in a 
coup which attracted international condemnation. Throughout the war, RUF troops and their 
                                                 
675 Darusman Report, op. cit. (note 665), 246-247 (para 7.12-7.13). 
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sympathisers conducted a reign of terror against civilians, which was characterised by the widespread 
use of child soldiers (including from neighbouring Liberia), slaughter, mutilation, rape, and the 
complete destruction of villages. At least 50,000 Sierra Leoneans were killed, many more fell victim 
to the reprehensible behaviour of the combatants, and more than 2 million were internally displaced.  
The war ended with the signature of the Lome Peace Agreement, which saw the deployment of United 
Nations Mission to Sierra Leone (UNAMSIL) peacekeeping forces.680 The Agreement contained a 
good example of the painful concessions sometimes required to bring peace between government and 
rebel forces when in return for a cessation in the fighting and the deployment of UNAMSIL, Foday 
Sankoh (the leader of the RUF) was pardoned, made Vice President and given control over all of 
Sierra Leone’s lucrative diamond mines.681 This bitter pill was tempered by the agreement that the 
Sierra Leone government would establish a Truth and Reconciliation Commission (TRC) and a 
special reparation fund for war victims.  
While the government acted promptly to establish the TRC, issues surrounding the reparation fund 
remained unresolved and there was little action taken for several years. In 2004 the TRC presented a 
lengthy report containing its findings.682 Importantly, a whole chapter of the report was devoted to 
reparation for victims. It noted in particular the Basic Principles (see Chapter 1) and the experiences 
of the Inter-American Court of Human Rights and Peru’s TRC (see 6.3 above), and concluded that 
the State had a legal obligation to provide reparation for violations committed by both state actors 
and private actors.683 It recommended five categories of beneficiaries - amputees, other wounded, 
victims of sexual violence, children and war widows684 - who were to be entitled to free healthcare 
and (in the case of adults) a monthly pension of not less than SLL60,000 (then about USD30, to be 
indexed to inflation).685 In accordance with its legal responsibility to pay reparation, funds for the 
pension were to be provided by the government, although there was hope that the international 
community (principally the UN Peace Building Fund) would contribute. There was however a drastic 
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shortfall in international funding (for example, only 10% of the funding goal was reached in 2004 - 
the year the TNC reported and in which the scheme had the highest profile in the international 
community)686, so no funds were then paid out. 
In 2008 the new government designated Sierra Leone’s National Commission for Social Action 
(NaCSA) as the implementing agency. Although it was allocated no funding by the government, 
NaCSA pledged to honour all the TRC’s recommendations on reparation based on the promise of 
international donor assistance. After initial difficulties in establishing processes for accessing the 
USD3 million already raised from the international community687, in 2009 it was able to provide an 
amount of SLL300,000 (approximately USD100) to each of 20,000 wounded victims and 200 victims 
of sexual violence, and another 50 victims with significant physical injuries received medical 
treatment. In 2012 NaCSA made another round of cash payments to around 10,700 victims totaling 
over USD860,000 (an average of USD80 per person). In 2013 NaCSA also began distribution of 
rehabilitation grants to around 1300 disabled victims.688 The payments were part of a USD4.55 
million Sierra Leone Reparation Fund689 which was raised for the purpose and managed by the UN 
Peace Building Fund, with technical assistance from the International Organization for Migration.  
NaCSA has also made some progress in community-based capacity-building projects (such as 
agricultural assistance, housing and skills training) and symbolic acts in some districts.690 Up to 
100,000 Sierra Leoneans, including amputees and other war wounded, victims of sexual violence, 
war widows and eligible children, are reportedly eligible.691 However, it is unclear whether there are 
plans for any further rounds of compensation from the Peace Building Fund separate to its other 
capacity building activities in Sierra Leone.692 
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On the criminal track, slow progress by the Special Court for Sierra Leone (SCSL) had given rise to 
some optimism that successful convictions would result in funds being recovered for victim 
compensation. However, in 2010 the Court’s Chief Prosecutor cautioned against optimism that the 
end of Charles Taylor (former President of Liberia)’s trial would result in victim compensation693, 
first because of the difficulty faced by the UN team investigating Taylor’s alleged funds, second, the 
lack of contribution from the international community for victims’ awards (which was, in the 
Prosecutor’s words, “little short of ‘a disgrace’”694), and third, the limitations of the Court’s mandate 
(the Statute for the SCSL does not specifically provide for victim reparation). Very little has been 
recovered in Taylor’s or in the other 10 cases.  
6.6 Liberia 
Liberia’s military dictatorship and two back-to-back civil wars695 spanned more than 20 years, killed 
over 250,000 people and displaced around half of Liberia’s total population (1.5 million out of a total 
of 3 million).696 The country’s Truth and Reconciliation Commission (TRC) was agreed upon in the 
Accra Comprehensive Peace Agreement 2003 and established by the Transitional Government in 
2005. The government took extensive measures to ensure the independence of the TRC and that it 
could freely take witness testimony, and over 20,000 statements were taken from inside Liberia and 
from the Liberian diaspora in the United States, Nigeria, Ghana and Europe. The TRC’s final report697 
made 47 recommendations to the government, including ensuring that perpetrators of gross violations 
of human rights were brought to justice and that reparation were paid to victims, consistent with 
Liberia’s obligations under key international humanitarian and human rights treaties. It recommended 
a reparation programme of USD500 million over 30 years, with all direct victim support to occur 
within the first five years (the remaining period was related to education reforms), to be overseen by 
the Reparation Trust Fund. Victim support was to consist of memorialisation, health services for the 
injured and disabled, and community programmes for the districts most heavily affected by the 
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conflict. The TRC recognised the economic difficulty of providing reparation to individuals, although 
the Reparation Trust Fund was to have the ability to make cash/in-kind grants to victims who had lost 
their homes on a case-by-case basis.698 
Many of the TRC’s recommendations involved recommending criminal sanctions for a range of 
individuals (including an ‘internationalised domestic war crimes court’) and political disbarment for 
others (including the then President Ellen Johnson Sirleaf), and for these reasons the Liberian 
government ignored all of the TRC’s 47 recommendations, including the few relating to reparation. 
Liberia’s Universal Periodic Review by the UN Human Rights Council in 2010-2011 noted the 
government’s failure to commit to implementing any of the TRC’s recommendations.699 Human 
Rights Watch noted in 2014 that there had since been some memorialisation and grassroots 
reconciliation activity under the umbrella of a wider plan which envisaged reparation, but none had 
yet been paid.700  
Notwithstanding the Liberian TRC’s significant shortcomings (lack of power to implement its 
findings, severe lack of funding and failure to keep political figures on-side) and the very limited 
implementation of its recommendations, again a post-war reconciliation commission has asserted the 
right to redress for citizens affected by war, and the government concerned has acknowledged this 
duty. The dismissal of individual reparation has again been only on extra-legal grounds.  
6.7 Algeria 
Algeria’s experience with transitional justice has been extremely unsatisfactory for victims in general, 
but even it has demonstrated that a government’s recognition of responsibility for violations gives 
rise to an entitlement to compensation. Algeria’s “Dirty War” in the 1990s was characterised by 
extreme violence by State security forces and State-sponsored militias against any civilian suspected 
of sympathising with the Islamic opposition. While Islamic insurgents were guilty of many terrorist 
acts, an extensive counter-insurgency campaign by the security services massively inflated the 
number of deaths, rapes and other attacks blamed on terrorism. Estimates of the numbers killed were 
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in the order of 150,000, disappearances 7,000, and more than 100,000 forcibly internally-displaced.701 
Under the new (but still authoritarian) government of Abdelaziz Bouteflika, the government approved 
the Law on Civil Concord (1999) (LCC) granting conditional amnesty to insurgent fighters who 
demobilised. Then in its Charter for Peace and National Reconciliation (2005)702 (CPNR) it 
exonerated all State security forces from any accountability for their actions during the violence and 
criminalised any public questioning of the role they played in the conflict.  Although the LCC and 
the CPNR were completely silent on reparation and rehabilitation for most victims, the government 
did acknowledge responsibility for around 6,000 disappearances and granted very modest financial 
compensation to the families involved.  
Since the Charter’s enactment there have been many demands for accountability and an examination 
of the violence by victims, external human rights organisations, and the UN Committee on Human 
Rights, which in 2007 formed the view that Algeria’s transitional justice laws were primarily 
designed to obscure the State’s responsibility in “crimes against humanity”. While Algeria has ratified 
several key human rights treaties requiring an ‘effective remedy’ for victims, it continues to refuse 
requests for visits by UN investigators and international human rights NGOs, public examination of 
the conflict is curtailed by the law banning criticism of the security services, the national human rights 
institution703 is weak, and members of the security services occupy key positions of power throughout 
Algerian public life and business.704 
Of relevance also has been the Algerian government’s ready cooperation with Western governments 
on recent international security and terrorism issues705, as well as with the United Nations (including 
at the level of Secretary-General).706 This has seen international pressure upon it for accountability - 
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both criminal and civil - all but evaporate. The Algerian government’s portrayal of the conflict as 
widespread Islamic barbarism countered by resolute but necessary State means707 has not been 
meaningfully challenged. The conclusions of the only ever UN fact-finding mission to Algeria 
(1998)708 concentrated on atrocities carried out by the Islamic opposition but ignored the activities of 
the security services and endorsed Algeria’s fight against terrorism (while making gentle statements 
about strengthening democratic institutions and respect for human rights). Without international 
pressure, the overwhelming majority of victims and their families will likely remain without any 
remedy.  
6.8 Victim Compensation in the Shadow of International Criminal Tribunals 
6.8.1 Rwanda 
Following a genocide in which some three-quarters of the Tutsi minority were killed along with a 
sizeable number of Hutu in revenge attacks by the Rwanda Patriotic Front (RPF), Rwanda (under its 
RPF-dominated government) has gone further than many in pushing for trials for genocide suspects. 
At the national level the government revived the traditional Rwandan network of local criminal courts 
- gacaca - for the purpose, which brought justice down to the community level and resulted in the 
indictment of over 100,000 people for (low-level) genocide.709 Although these national courts have 
awarded millions of dollars in compensation to victims, few judgements have been enforced (largely 
because of the indigence of the accused), and thus Waldorf questions whether the large sums of 
money spent on pursuing these cases might have been better spent on compensation for victims.710 
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For its part, the Rwandan government has granted itself immunity from civil liability, and the 
Supreme Court has upheld this immunity in the face of civil suits.711   
At the international level, the ICTR prosecuted the most notorious war criminals. ICTR awards have 
mandated that the perpetrators of genocide pay financial compensation to victims in around half of 
all its cases, but while criminal penalties have been enforced, awards for victims have not, again 
because of the indigence of the perpetrators. When the ICTR was established the focus of the 
international community was overwhelmingly on criminal accountability, with the result that the 
ICTR Statute made no allowance for a compensation fund for victims which could cover Tribunal 
awards in cases of indigence (as in the ICC). This is despite widespread recognition of the healing 
role that reparation play, and the fact that every ICTR judge believed that victims should be 
compensated.712 On occasion the Tribunal has ruled that the Rwandan government step in to 
compensate victims in lieu, but the government has refused to do so713 (see below). 
Separately to judicial processes, the government established the National Commission for Unity and 
Reconciliation, and in its 1996 law on punishing genocide714 promised a compensation fund for 
victims. However, no such fund has materialised. Mugiraneza notes that in the immediate aftermath 
of the conflict Rwanda was in ruins and the focus of the country had to be on rebuilding the basics 
rather than on financial reparation, but even 20 years later there has been very little action. Since 1996 
the government has drafted several bills containing different compensation formulae, but none have 
ever been enacted.715 However, in 1998 the government did set up a national rehabilitation fund 
(‘FARG’716) to provide healthcare and education for victims of the conflict. FARG comprises around 
5% of Rwanda’s annual national budget but gained a reputation for corruption and for discriminating 
against Hutus.717 The government has also, with the assistance of international donors, built or 
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maintained a sizable number of memorials and mass tombs, and instituted other remembrance 
activities.718 Senior Rwandan government figures have since publicly asserted that Rwanda cannot 
afford a compensation fund.719 However, even symbolic reparation at modest amounts would help 
victims restore their dignity and help society heal. Denying victims any reparation may give rise to 
possible complaints in the African Commission or in the ACtHPR. 
6.8.2 Former Republic of Yugoslavia 
The ‘Yugoslav wars’ as they were defined in and covered by the mandate of the ICTY were marked 
by a high level of violence mostly against civilians, characterised by ethnic cleansing via large-scale 
massacres, torture, rape, expulsions, use of detention camps and extensive property destruction. The 
ICTY has charged over 160 persons, including Heads of State, Prime Ministers, Army Chiefs, and 
senior security officials from various parties to the conflict for these crimes.720  
The ICTY has been a pioneer for international criminal justice, but it has been deficient in relation to 
reparation. As was the case for the ICTR the Tribunal’s mandate made no provision for a victims’ 
reparation fund. While however the ICTR could award reparation (indigence was the key reason why 
the ICTR did not make more use of this mechanism), the ICTY had no power to award reparation 
(except for restitution of property in some cases). This meant that the only avenue victims had was to 
utilise Rule 106 of the Court’s Rules of Procedure and Evidence which allowed an action for 
compensation in a national court upon the basis of a conviction in the ICTY. This mechanism featured 
in the jurisprudence of the ICTY “only to a very limited extent”721 - there was only a handful of cases 
in which a conviction in the ICTY formed the basis of a compensation claim in a national court 
(mostly in relation to sexual assault).722 Tomuschat pointed out the limited potential of this path723, 
and moreover, it appears that the Office of the Prosecutor was not as proactive as it might have been 
                                                 
718 Waldorf, op. cit. (note 710), 523-524. 
719 Waldorf, op. cit. (note 710), 520. 
720 See http://www.icty.org/en/about. 
721 K. Kress and G. Sluiter, “Fines and Forfeiture Orders” in A. Cassese, P. Gaeta and J. Jones (eds.), The Rome 
Statute of the International Criminal Court: A Commentary (Oxford University Press, Oxford, 2002), 1833. 
722 See S. Brammertz and M. Jarvis (eds.), Prosecuting Conflict-Related Sexual Violence at the ICTY (Oxford 
University Press, 2016), Chapter 10. 
723 Tomuschat, op. cit. (note 100), 411. 
163 
 
in raising the opportunity of utilising Rule 106 with victims.724 The ICTY completed its work in 
December 2017, with any remaining trials or appeals to be handled by the MICT process or referred 
(for intermediate and lower-ranking accused) to national courts. Whether or not those trials are 
successful, “...trials do not lead to things such as reparation, institutional reforms, vetting of officials, 
school lessons, history books, and rehabilitation of the victims”.725 Indeed, those individual and 
collective civil compensation claims which have already been successful before national courts have 
had lingering problems with ensuring compliance.726  
It should be noted that Security Council Resolution 827 (1993) (which was adopted at the same time 
as the Statute of the ICTY) stated that "[t]he work of the International Tribunal shall be carried out 
without prejudice to the right of the victims to seek, through appropriate means, compensation for 
damages incurred as a result of violations of international humanitarian law".727 The co-drafter of the 
resolution later indicated that a UNCC-type process was envisaged at the time.728 However, as a result 
of Serb progress in implementation of the Dayton Agreement and cooperation on related issues, the 
Security Council decided to unfreeze the assets of Serbia and the Bosnian Serbs in Resolution 1074 
(1996), thereby ending any possibility of such a programme. Cases launched by successor States 
alleging genocide have been dismissed by the ICJ729, with the loss of potentially billions of dollars 
that could have been used for reparation. 
At the national level there have been initiatives to address the issue of reparation, particularly the 
restitution of real estate to individuals and families forced to flee their property. Land restitution has 
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been particularly successful in Bosnia-Herzegovina730. Overall however the approach to date has been 
piecemeal, and many victims have fallen through the gaps of one programme or another. An IOM 
report in 2013 on reparation requested by the ICTY President noted that “many (if not most) victims 
of international crimes committed during the Yugoslav wars have remained without an effective 
remedy”.731 Perhaps encouragingly, however, the IOM report suggested that the lack of action on 
reparation has been more to do with a lack of strong political leadership than active resistance toward 
the issue732 (there has been greater reticence in the case of Rwanda). Efforts by international 
organizations, civil society actors, victims’ associations, and many political actors to ensure all 
victims receive just compensation are ongoing. Yet it does appear that Serbia’s progress in settling 
property, refugee and border issues with its neighbours, in cooperating with the ICTY and in 
normalising other aspects of its international relations has dampened international pressure upon it to 
act (its success in progressing its bid to join the EU733 is a good example).  
6.8.3 Cambodia 
Even the unsatisfactory experience of Cambodia in the wake of the Khmer Rouge ‘killing fields’ of 
the 1970s has demonstrated victim compensation is now a key part of the post-war reckoning process. 
After many years, the Cambodian government finally reached an agreement with the UN on 
establishing the Extraordinary Chambers in the Courts of Cambodia (ECCC) to try former Khmer 
Rouge leaders. The UN Group of Experts for Cambodia734 had recommended the ECCC have the 
power to award financial reparation to victims from those leaders convicted at trial, but the 
Cambodian government rejected the idea.735 Therefore, while the Internal Rules of the ECCC allow 
for the confiscation of illegally-obtained real property and other assets from convicted persons, this 
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goes to government coffers and is not for the benefit of victims.736 As such, the apparent vast wealth 
of Khmer Rouge leaders737 on trial will therefore go untapped. The Internal Rules however state that 
reparation should be granted to victims  in symbolic terms.738 To date the Chambers have convicted 
three former Khmer Rouge senior leaders (Kaing Guek Eav (‘Duch’), the former Head of the S-21 
security facility in Phnom Penh, Nuon Chea (‘Brother Number Two’) and Khieu Samphan (President 
of the State Presidium)).739 Recognizing that all those convicted are indigent, the Chambers ruled that 
education, documentation, memorialisation and some health rehabilitation projects be judicially 
recognized as civil reparation (3865 victims were registered as civil parties in Case 002/02).740 Part 
of a project aimed at livelihood support was not recognized given that the Chambers saw it akin to 
financial reparation and thus outside what was allowable under Internal Rule 23.741 It is not known 
yet whether other investigations still at an early stage will proceed to trial which might result in further 
symbolic awards.742 
On the issue of financial redress, it is most unfortunate that the former Khmer Rouge leaders still in 
power today have not only refused the idea of reparation upon conviction and have distanced 
themselves from the ECCC process, but also have shown little inclination to institute reparation 
outside of that process.743 Phan observes that the issue of reparation has received far less attention 
from both the Cambodian government and the international community than the issue of criminal 
                                                 
736 Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution 
of Crimes Committed during the Period of Democratic Kampuchea (2004) [Council of Jurists translation], 
Article 39. 
737 Report of the Group of Experts for Cambodia, op. cit. (note 734), para 211. 
738 Extraordinary Chambers in the Courts of Cambodia, Internal Rules (Rev. 4), Rule 23 (revised on 11 
September 2009). 
739 The case against Kaing Guek Eav was known as ‘Case 1’, while that against Nuon Chea and Khieu Samphan 
(plus Ieng Sary and Ieng Thirith, who both died before trial was completed) was known as ‘Case 2’ (split into 
‘Case 002/01’ (relating mainly to certain crimes against humanity) and ‘Case 002/02’ (referring to war crimes, 
crimes against humanity and genocide throughout Cambodia)); A. Boyle, “A Long Time Coming: 
Understanding the Landmark Ruling from the Khmer Rouge Trials”, Just Security (19 November 2018). 
740 Case against Nuon Chea and Khieu Samphan in the Extraordinary Chambers in the Courts of Cambodia, 
Case File No. 002/19-09-2007/ECCC/TC (Case 002/02), Summary of the Judgment (16 November 2018), para 
63-67 (27-28). 
741 Id., para 67 (28). 
742 Boyle, op. cit. (note 739). 
743 Phan, op. cit. (note 735), 286. 
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accountability (the former is evident from the lack of success by the United Nations in raising 
international donor funds for this purpose).744 Luftglass notes also that the international community 
was more interested in Cambodia’s stability and international participation than in repairing 
victims.745 Unless the Cambodian government manages to seize the large caches of assets apparently 
amassed by former Khmer Rouge senior leaders746, there is unlikely to ever be enough funds to repair 
victims. The chances of doing so are minimal given the lengthy time that has passed, and the 
experience of Sri Lanka, Sierra Leone, Liberia and other States shows that calls for international 
donor funds are unlikely to be anywhere near sufficient. Accordingly, even after three decades 
financial reparation will remain out of reach for Cambodia’s victims747, and this is unlikely to change. 
Although the ECCC is unable to provide compensatory redress through the criminal justice process 
(the ICTR and the ICTY were similar in this respect), it is however clear that the Chambers have 
attempted to address the issue of civil reparation notwithstanding severe legal and resource 
constraints. This is crucial given that Cambodia’s human rights treaty obligations guarantee victims 
an ‘effective remedy’, so comprehensive symbolic reparation will need to fulfil that role. The awards 
are even more important given the flagship nature of the cases, and the gravity and scale of the crimes 
proven.  
6.9 Conclusions  
When enacted, the above compensation plans have been imperfect in major respects in design and 
they have varied widely in their coverage and effectiveness. They have however been an important 
recognition of the duty on those States to pay (and the corresponding right of victims to receive) 
reparation for IHL and IHRL violations during their recent non-international armed conflicts. In 
addition to the post-war States examined in this Chapter, there are other examples of States 
implementing victim compensation regimes following lengthy repression and/or conflict, such in 
                                                 
744 Ibid. 
745 S. Luftglass, “Crossroads in Cambodia: The United Nations’ Responsibility to Withdraw Involvement from 
the Establishment of a Cambodian Tribunal to Prosecute the Khmer Rouge, 90 Virginia Law Review 893 
(2004), 903. 
746 Report of the Group of Experts for Cambodia, op. cit. (note 791). 
747 Phan op. cit. (note 735), 278.  
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several other Latin American States (Argentina748, Chile749, Guatemala750 etc.), and in South Africa 
following the apartheid era.751 in addition, the UK government constituted a wide-ranging 
compensation scheme for victims of the (Northern Ireland) ‘Troubles’.752  
Because reparation has been enacted in domestic legal systems, victims have had a legislative 
framework for redress based in domestic law, which has meant that they have avoided completely 
the difficulties of arguing their claims based on international (humanitarian or human rights) law. 
Having said that, given the clear shortcomings of many of these regimes in meeting international 
standards of justice, individual victims or groups of victims may need to go further and enliven 
international fora (regional human rights fora or treaty mechanisms) to finally and fully establish their 
rights. Various international bodies have noted that States would breach international obligations if 
they fail to provide victims with an effective remedy.753 
In one sense the lack of financial reparation for victims in many of the above post-war societies 
reflects the difficulties that plague any financial reparation process in the wake of mass atrocity, 
particularly when there are lengthy delays. The very nature of war crimes and crimes against 
humanity, where they involve great numbers of victims and shatter entire communities, makes them 
impossible to fully repair, and as such all reparation must be symbolic. Further, the sum placed on 
the loss of a family member, or on significant and lasting disability, will always be arbitrary and 
inadequate. As such, individual reparation may lose any real meaning and can even be insulting. This 
will especially be the case if official apologies and government acknowledgement of the wrongs 
                                                 
748 See A. Gualde and N. Luterstein, “The Argentinian Reparations Programme for Grave Violations of Human 
Rights Perpetrated during the Last Military Dictatorship (1976-1983)”, in C. Ferstman et al (eds.), Reparations 
for Victims of Genocide, War Crimes and Crimes Against Humanity: Systems in Place and Systems in the 
Making (Martinus Nijhoff, Leiden, 2009), 415-434. 
749 See E. Lira, “The Reparations Policy for Human Rights Violations in Chile”, in P. de Grieff, The Handbook 
of Reparations (Oxford University Press, Oxford 2006), 55-101; C. Sandoval, “Chile and the Unfinished 
Business of Justice and Reparation”, TerraNullius Weblog, 11 December 2013. 
750 Op. cit. (note 620). 
751 C. Colvin, “Overview of the Reparations Program in South Africa”, in P. de Grieff, The Handbook of 
Reparations (Oxford University Press, Oxford, 2006). 
752 Victims and Survivors (Northern Ireland) Order (2006) and the Commission for Victims and Survivors 
(Northern Ireland) Act (2008). See www.victimsservice.org and http://www.cvsni.org.  
753 See for example International Center for Transitional Justice, Submission to the UN Human Rights 
Council’s Periodic Review of Sierra Leone (11th Session May 2011), 1 November 2010, pages 4-5. 
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committed, communal reparation and memorialisation activities, truth and reconciliation 
commissions and health and education programmes are all absent.  
Further, reparation are in some respects a blunt tool, ill-adapted to dealing with some types of abuse. 
For example, while sexual violence is increasingly on the agenda of transitional governments, much 
of the discourse around transitional justice and reparation fail to address the needs of these victims, 
particularly in the context of mass abuse. In common with other gross abuse, compensation will 
inevitably be grossly disproportionate to the harm suffered, thus risking trivialisation of the suffering. 
Further, a continuing focus on the “victimhood” of survivors of sexual abuse contributes to a sense 
of ongoing powerlessness and stigmatisation in a way that a continued focus on the victims of (say) 
a massacre does not. Further, the ‘individualisation’ of the right to reparation (the focus of this thesis) 
ignores the broader societal inequalities which contributed to the abuse in the first place, thus missing 
a vital development opportunity and leaving intact the roots of violence.754 This illustrates the 
challenge faced by transitional justice in being both backward and forward-looking, by addressing 
the legitimate claims for justice of survivors of horrific abuse while consolidating long-term peace, 
equity, and respect.755 
Political decisions about whether and what amount to fund compensation (especially where the 
number of victims is massive) will always be difficult, and despite their recognition of victims’ legal 
rights, most States have done poorly in this respect. There are often political disagreements about 
whether it is more important to compensate victims or to rebuild economically, and in the face of 
scarce resources and unstable post-war political leadership it is very likely that the former will be 
sacrificed in favour of the latter, either until the economy recovers or indefinitely. Sometimes the 
State provides for both collective and individual reparation, but many governments tend to resource 
the former far better than the latter (no doubt due to their wider impact for the money spent, and 
possibly due to the potential for political votes in recipient communities). For their part, collective 
reparation programmes have sometimes been criticised for being deficient economically, conducted 
                                                 
754 A. Saris and K. Lofts, “Reparation Programmes: A Gendered Perspective”, in C. Ferstman et al (eds.), 
Reparations for Victims of Genocide, War Crimes and Crimes Against Humanity: Systems in Place and 
Systems in the Making (Martinus Nijhoff Publishers, 2009), 79-99. 
755 R. Mani, “Reparation as a Component of Transitional Justice: Pursuing Reparative Justice in the Aftermath 
of Violent Conflict” in S. Parmentier and K. De Feyter (eds.), Out of the Ashes: Reparation for Victims of 
Gross and Systemic Human Rights Violations (Antwerpen: Intersentia, 2006), 55 (paraphrased). 
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without recipient community consultation, or for veering into the area of community development 
which the government is obliged to deliver anyway.756   
In many post-conflict societies financial reparation are an integral part of a broad package aiming to 
reform institutions and government practices, strengthen the human rights architecture, and address 
the deep structural issues in society (such as economic inequalities between ethnic groups, poverty in 
rural areas, social and political marginalisation) that gave rise to the conflict. However, in many cases 
governments have pursued memorialisation and reparation (in far less than perfect form) while 
ignoring broader reforms. The result has been that society as a whole has failed to reckon with the 
past and little structural change occurs757, meaning the process has not repaired the harm in the fullest 
way which could break the cycle of violence. At a deeper level this falls foul of the guarantee of non-
repetition owed to the international community (in the case of international wrongs) under Article 23 
of the Basic Principles and Guidelines. In this sense, one of the key goals of a post-conflict reparation 
process goes unmet. 
The model adopted by international criminal tribunals such as the ICTR in Rwanda and the ECCC in 
Cambodia has been very unsatisfactory for victims. The ICTY and SCSL have been even less 
amenable to victim reparation (there, victims had to seek compensation from convicted persons in 
national courts). These bodies have been based on the Western adversarial system which minimises 
the participation of victims in court and places responsibility on the Prosecution to represent victims 
during the proceedings. Having the impact on victims considered only at sentencing (where available) 
does not dignify and empower victims throughout the process, and there is evidence that many victims 
have been disappointed and disillusioned from this experience in court.  
Further, a clear expectation has arisen in recent international criminal law due to developments in 
IHRL, coupled with notions of accountability in the regular criminal codes of many countries, that 
those found guilty of war crimes should compensate their victims. Provisions for financial awards for 
victims have been written into international criminal tribunal processes and been a feature of trials in 
national courts of persons accused of war crimes and/or abuses of human rights during conflict, yet 
the experience of the four international tribunals considered in this chapter has been most 
unsatisfactory in this respect. Yet “[f]unding reparation for mass-victimisation from the resources 
                                                 
756 M. Martinez, “Peru’s Painful Mirror”, International Center for Transitional Justice (2013). 
757 Ibid.; Correa, op. cit. (note 648); Magarrell, op. cit. (note 376), 91-94 and 96-97. 
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collected from individual convicted perpetrators will be necessarily a challenge”758, and moreover, 
placing the burden of reparation on these convicted few does not reflect well the fact that gross and 
widespread violations would have had broader planning and organisation. In practice, even when 
convictions of very senior (and allegedly very rich) persons have been obtained in courts and tribunals 
having the power to seize assets for victim reparation, it has proven extremely difficult to recover 
even meagre resources for this purpose. This phenomenon dovetails with the experience of individual 
awards in national courts (see Chapter 4 above). 
The role of international pressure appears to be crucial in forcing societies reckoning with transitional 
justice to take sufficient account of the need to provide an effective remedy to victims. For example, 
once the international community had seen the conviction of Charles Taylor and a handful of others 
in the SCSL, pressure on the Liberian government to account to victims evaporated. The international 
community was overwhelmingly concerned with criminal sanctions for genocide and other war 
crimes in Rwanda and in the former Yugoslavia, and so there was little attention paid to making their 
respective governments enact comprehensive civil reparation in their post-war reconciliation process. 
Similarly, the international community’s focus on criminal processes for former Khmer Rouge 
leaders has been to beggar a civil scheme for Cambodian victims. International pressure for 
accountability and redress has waned also when there is evidence of positive cooperation by the State 
on other issues of priority concern, particularly (in recent years) international terrorism.  
Given that victims’ right to reparation for IHRL (and IHL) violations during war are so often 
considered secondary to immediate transitional justice concerns or perhaps frustrated entirely, this 
gives rise to the question whether that right becomes less potent or blunted. A right founded in 
customary law, if denounced or not observed by a majority of States in practice, may lose its status 
as a right. However, this cannot be the case for the right of individuals to reparation. This right is 
based in key international treaties, as well as being endorsed in many United Nations-level 
formulations with little to no dissent. States have not implemented reparation for individuals for a 
range of political and economic reasons, but in all the diverse examples discussed in this Chapter 
there was at least an acknowledgement of the suffering of individuals and families and the 
requirement to repair. In no case was the principle denied as a matter of law. Therefore, even if the 
right to individual compensation is still being rather poorly observed in the details of practice, its 
legal validity is still being overwhelmingly recognised across diverse circumstances and traditions.  
                                                 
758 Ferstman et al, op. cit. (note 616), 1.1. 
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That said, considerably greater efforts are required by the international community to develop better 
means of ensuring that victims’ rights do not continue to be sacrificed to other concerns in the post-
war recovery process. 
The following chapter discusses compensation for civilian ‘collateral damage’ in international law, 
arguing for the normalisation of the current ad hoc ex gratia regimes operated by several States. 
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7 VICTIMS OF ‘COLLATERAL DAMAGE’ - THE CASE FOR NORMALISING EX 
GRATIA PAYMENTS 
7.1 Introduction 
The above chapters of this thesis have examined the basis in international law for compensation of 
civilian victims of unlawful military activity, particularly the possibility of individual claims directly 
against the State responsible. This chapter argues the case for compensation arising out of strikes 
considered lawful under IHL, as well as strikes that were unlawful but unacknowledged as such. 
Several States have adopted ex gratia compensation regimes to cover losses in recent theatres of war, 
such as in Iraq, Afghanistan, Somalia, and Syria. While these schemes have paid out thousands of 
dollars for local victims, all these regimes have been an afterthought, patchy in coverage, clumsy in 
operation and at the whim of the commander involved, which have resulted in feelings of resentment, 
the impression that foreign forces can act with impunity, and gross inequalities between victims. 
These notions have been accentuated given that victims have no alternative remedy under Status of 
Forces agreements shielding the conduct of foreign forces from local claims. 
Acknowledgement and financial (and other assistance) assistance for victims is crucial both from the 
perspective of their rehabilitation and for promoting adherence to fundamental IHL rules, not to 
mention from the military perspective of achieving mission success by winning the ‘hearts and minds’ 
of the local population. Further, the numbers of ‘collateral damage’ victims are rising due to changes 
in modern warmaking, thus increasing the need. This chapter reviews recent ex gratia compensation 
systems and finds that while there is still insufficient State practice to amount to custom, there is a 
growing expectation that States have a compensation scheme in place to cover ‘collateral damage’, 
particularly those which engage in warmaking abroad. It also presents arguments for such 
compensation by analogy with closely allied areas of law, with the aim of demonstrating the legal 
and moral consistency of such schemes. 
Given the substantial deficiencies of ex gratia regimes to date, the Chapter argues for progressive 
development in this area through the formulation of more regularised systems which embed payment 
of compensation for ‘collateral damage’ more centrally in modern warmaking.  
7.2 ‘Collateral Damage’  
Definitions of ‘collateral damage’ or incidental civilian victims of military attacks, arise from the 
fundamental IHL rules of distinction between civilians and combatants and between civilian objects 
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and military objectives, and from the prohibition of indiscriminate (including disproportionate) 
attacks.759  
According to the basic principle of distinction, a military attack aimed at civilians and civilian 
objectives is forbidden, while it is lawful to wound and kill combatants and to target military 
objectives. This fundamental targeting rule is found in the Hague Regulations760 and in Article 48 of 
Additional Protocol I (relevant to international armed conflict). Complementing this basic rule is the 
duty to take all reasonable precautions to verify a target in Article 57 of Additional Protocol I.761 The 
principle of proportionality is entrenched in Article 51(5)(B) of Additional Protocol I. These rules 
have found unanimous affirmation in the case law of many States’ courts. Henckaerts notes that these 
fundamental rules have long been found also to be part of customary law governing international 
armed conflicts762 - for example the High Court of Israel in Public Committee against Torture in 
Israel et al v Government of Israel et al (2005) noted that the provisions of Hague Convention IV 
(1907) were of customary law status.763  
For non-international armed conflicts, Common Article 3 of the four Geneva Conventions, which 
prohibits the killing, torture and other mistreatment of civilians, is regarded as customary law.764 
Additional Protocol II does not contain specific rules and definitions with respect to the principles of 
distinction and proportionality765, but gaps in the treaty regulation of the conflict have been filled by 
                                                 
759 See Nuclear Weapons Advisory Opinion, op. cit. (note 14), 257. 
760 Articles 23, 25 and 27. 
761 The Hague Regulations also contain a range of rules that complement and supplement the basic principle 
of distinction such as the prohibition of attack on undefended localities, the prohibition of attack on objects 
indispensable to the survival of the civilian population etc. 
762 Henckaerts, op. cit. (note 7), 187. See also J. Henckaerts and L. Doswald-Beck, Customary International 
Law, Vol. 1 (2005), Rule 1 (25). 
763 Public Committee against Torture in Israel et al v Government of Israel et al, HCJ 769/02 (11 December 
2005), para 20. 
764 Prosecutor v Tadic (Dusko), No. IT-94-1-T, 112 ILR 1 (Trial Chamber, 7 May 1997), 202. 
765 Article 13 provides only a prohibition against attacks on civilians “unless and for such time as they take a 
direct part in hostilities”. 
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State practice which has led to the formation of customary rules parallel to those in Additional 
Protocol I.766 
The risk of significant ‘collateral damage’ is particularly high in counter-insurgency operations, 
which by their nature tend to take place in urban areas containing many civilians. Modern warmaking 
increasingly involves combat in large populated cities, which leads to difficulties in distinguishing 
between combatants and civilians. These difficulties are accentuated given the likelihood of 
participation by local inhabitants in the fighting. A civilian is defined in Hague Convention IV as 
someone not meeting the definitions of ‘combatant’ in Articles 1, 2 and 3 of the Regulations and in 
addition, do not take a direct part in military activities. A civilian is a ‘protected person’ and enjoys 
immunity from attack because and for so long as they do not take a “direct part in hostilities”.767 This 
principle is reflected in numerous military manuals768, as well as Article 51(3) of Additional Protocol 
I and Article 13 of Additional Protocol II, which are reflective of customary law.769 There is 
ambiguity over the precise meaning and scope of the term “direct participation in hostilities”, such 
that there is no clear guidance or practice on how to deal with cases of (for example) persons who 
meet the definition of “combatant” some but not all of the time770, the exact line between civilians 
“directly” participating in conflict and those doing so “indirectly”, and persons who engage in 
fighting but do not obey the laws of war (such as by not bearing insignia or carrying arms openly). 
The ICRC’s Interpretative Guidance on Direct Participation771 contains a detailed review of the law 
                                                 
766 Henckaerts op. cit. (note 7), 188-189. See also ICTY jurisprudence such as Prosecutor v Galic (Stanislav), 
No. IT-987-29-A (Appeal Chamber, 30 November 2006); and Prosecutor v Milosevic (Dragomir), No. IT-98-
29/1 (Appeal Chamber, 12 November 2009), esp. paras 53-54. 
767 A. Cassese, “Expert Opinion on Whether Israel’s Targeted Killings of Palestinian Terrorists is Consonant 
with International Humanitarian Law”, prepared for the Petitioners in Public Committee Against Torture, op. 
cit. (note 763). 
768 For example, the US Department of Defense Law of War Manual (updated 2016), the British Manual of 
the Law of Armed Conflict (2014), Swiss Military Manual, German Military Manual. Also ibid. 
769 Aldrich, “The Laws of War on Land”, American Journal of International Law (2000), 53; Prosecutor v 
Martic (Milan), No. IT-95-11 (Decision to Issue Arrest Warrant, 8 March 1996), paras 8-13; Prosecutor v 
Strugar (Pavle) et al, No. IT-01-42-AR72 (Decision on Interlocutory Appeal, 22 November 2002), paras 9-
10. 
770 Such persons may be targeted only while they are participating in the fighting. When they lay down their 
arms they regain their protected status as a civilian and may not be targeted (but they may be arrested and tried, 
and even sentenced to death); Cassese, op. cit. (note 767). 
771 See https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf. 
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in these areas, but it is not clear that all governments recognise the ICRC’s conclusions and limitations 
on targeting as binding law.  
For instance, some governments have argued in recent years that attacks on such persons can occur 
at any time and be carried out in any convenient manner (consistent with the rules on distinction and 
proportionality), and such attacks - “targeted killings” - are lawful under IHL.772 They are thereby 
asserting a relaxation of the window of time in which part-time combatants may be targeted (as well 
as of the categories of persons who may be targeted), which results in the possibility of more civilians 
being affected. Arguments in favour of such attacks include those made by Brennan (the Obama 
Administration’s appointee as CIA Director)773 and Koh (former State Department Legal Adviser)774 
(arguments in favour are rarely found outside the United States and Israel). On the other hand, former 
UN Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental 
Freedoms while Countering Terrorism, Ben Emmerson, has pointed to several areas in which US and 
Israeli use of these tactics challenge settled IHL norms, highlighting the need for updated 
international agreement in this area.775   
There are further risks stemming from new types of modern military technology. Drone technology, 
as well as certain long-range missiles and laser-targeted “smart bombs”, allow ever greater precision 
in targeting. Ironically however, this has often resulted in more ‘collateral’ casualties among civilians, 
not less. The US drone programme, which has become a centrepiece of its counter-terrorism strategy 
in various theatres of conflict in recent years, has attracted criticism from many quarters for this 
reason. Emmerson’s report also highlighted that a disproportionate number of civilian casualties have 
resulted from drone strikes wherever they have been employed (Iraq, Afghanistan, Somalia, Yemen, 
                                                 
772 Relevant governments are the United States, the UK and Israel, with Australia and many NATO States 
silent on the issue or in tacit agreement. This has been particularly so for ‘high-value targets’. Critics 
characterise such attacks as “assassinations” and argue that they represent a serious departure from the most 
basic principles of IHL; Cassese, op. cit. (note 767), para 15 and Summary.  
773 See https://www.lawfareblog.com/john-brennans-remarks-hls-brookings-conference (16 September 2011).  
774 M. Zenko, “How the Obama Administration Justifies Targeted Killings”, Council on Foreign Relations (5 
July 2012), containing excerpts from Harold Koh’s speech at the Annual Meeting of the American Society of 
International Law (2010).  
775 “Report of the Special Rapporteur on the promotion and protection of human rights and fundamental 
freedoms while countering terrorism” to the Human Rights Council, A/HRC/25/59 (10 March 2014), 
particularly para 71 (p.18-19). 
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Northern Pakistan, the Gaza Strip).776 It is also the case that some modern weapons have devastating 
effects upon the civilian population given their persistence in the environment long after the conflict 
ends (for example cluster munitions).  
As to the rules on proportionality, no clear guidelines exist, and each incident needs to be considered 
on a case-by-case basis. Views on the importance of the target vs the likelihood of civilian deaths 
may differ markedly, and there is significant deference given to the attacking force’s calculations 
based on information at the time of the attack, not post facto.777 It is unlikely that the calculation of 
target importance against permissible civilian loss can be challenged afterwards by the side attacked 
or by a third party, unless clearly disproportionate. 
Given the recent use of Status of Forces Agreements which rule out any civil liability for foreign 
military activity, concerns over incidents of apparent mis-targeting or disproportionality can only be 
addressed by the announcement by the State concerned of an internal inquiry into the incident (if the 
State is prepared to accept that an investigation should take place). The US attack on the Médecins 
Sans Frontières (MSF) hospital in Kunduz, Afghanistan, in 2015 which killed 42 (16 of which were 
MSF staff) attracted significant international concern; the US responded with an internal inquiry 
which concluded that the strike was a “mistake”778 and thus not a war crime. Sixteen US soldiers 
were disciplined with no criminal charges brought.779  The US government, having thereby ruled out 
international responsibility for an illegal strike, reportedly offered a condolence payment of 
USD6,000 to the families of each Afghan victim who died, and USD3,000 for each person who was 
injured (see below).780 Calls from MSF, war monitors or other parties for an independent 
                                                 
776 Ibid. 
777 For example, the US military’s war manual requires that commanders’ decisions about proportionality be 
“reasonable”, that is, explainable with reference to the importance of the target, and why ‘collateral damage’ 
is not expected to be “excessive”: Law of War Manual op. cit. (note 788), para 5.10.2.2. 
778 US Central Command Report of MSF Kunduz Trauma Centre Airstrike (1 May 2016). 
779 MSF, “Kunduz: Initial reaction to public release of U.S. military investigative report on the attack on MSF 
trauma hospital”, 29 April 2016. 
780 S. Ackerman and S. Engel Rasmussen, “Kunduz hospital attack: MSF's questions remain as US military 
seeks no charges”, The Guardian, 30 April 2016. 
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investigation, such as by the International Humanitarian Fact-Finding Commission781, are unlikely to 
be heeded.  
7.3 Compensation of ‘Collateral Damage’ 
Given the growing amount of civilian damage in modern conflicts, the question arises how the 
international community can best respond to this phenomenon. As there is no breach of IHL rules, 
there is no primary rule enjoining a State to pay compensation for collateral damage. As discussed in 
Chapter 1, the Factory at Chorzow case demonstrated that the general law of state responsibility 
requires there to have been a breach of an international obligation in order that liability, and the 
responsibility to compensate, arises. This implies that if international rules are satisfied, then there is 
no State responsibility. The ILA’s Articles on Responsibility of States for Internationally Wrongful 
Acts (2001) - which encapsulates the ruling in the Factory at Chorzow case - is also premised on the 
State having committed a wrongful act.  
There has however been a notable recent example of an international legal structure allowing 
compensation for all persons who suffered loss, including victims of lawful armed activity. As 
discussed in Chapter 2, Security Council Resolution 687 (1991) obligated Iraq to compensate all 
losses stemming from its invasion of Kuwait, thus including persons who suffered loss from lawful 
as well as from unlawful Iraqi military conduct. Although the Resolution is not an exact fit in this 
context as Iraq’s liability thereunder was premised on the unlawfulness of its aggression under Article 
2(4) of the UN Charter (ad bellum; rather than on what it did in bello), it is the only example to date 
of an internationally-mandated liability on a State to pay compensation for ‘lawful’ activity. It is not 
known what proportion of the total USD52.4 billion Iraq paid782 was for losses of this nature.  
As discussed in Chapter 3, a victim who incurs loss from military activity lawful under IHL may in 
theory still have rights under IHRL (derogable during armed conflict) which are able to be vindicated 
in human rights fora. Cases would however be quite rare, as the scope of the lex specialis of IHL 
coincides in most instances with the scope of IHRL obligations during conflict. For example, for the 
killing of a civilian under IHL a strike must be aimed at a military target and be not disproportionate 
to the expected military advantage, while under IHRL (ICCPR Article 6(1)) a person must not be 
                                                 
781 The IHFFC was established under Article 90 of Additional Protocol I, as an independent body to investigate 
possible breaches of IHL. As at January 2018, 90 States have made comprehensive declarations under Article 
90; www.ihffc.org. 
782 See www.uncc.ch. 
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arbitrarily deprived of life: if the military force complies with IHL in this respect, then it will also 
comply with IHRL as the deprivation of life will not be “arbitrary”. Similarly, the prohibition against 
torture in Common Article 3 of the four Geneva Conventions and Article 7 of the ICCPR (and the 
Convention Against Torture).  
That said, it is possible that in a situation of prolonged national emergency (for example a lengthy 
foreign occupation), a continued derogation from IHRL will not be tenable, as the ICCPR’s 
Committee on Human Rights has emphasised that derogations under ICCPR Article 4 are of an 
exceptional and temporary nature.783 Alternatively, the State neglects to fulfil the formal requirements 
of derogation under ICCPR Article 4(3) or derogates from some rights but not others. In such 
situations, actions acceptable under IHL could violate the applicable IHRL, for example the 
internment of aliens which may be lawful under Geneva Convention IV’s Part III Section II would 
violate (at least) ICCPR Articles 9 and 12. So while by definition the harm caused to ‘collateral 
damage’ victims during active hostilities is lawful under IHL, this analysis suggests that in some 
circumstances it may be possible to find a violation of IHRL has occurred even if IHL rules have 
been satisfied. This would suggest the possibility of pursuing compensation in human rights fora for 
‘collateral damage’ amounting to a human rights violation. 
7.4 National Regimes Compensating ‘Collateral Damage’ in Foreign Operations 
The principle that there is no international wrong committed (under IHL) for ‘collateral damage’, and 
thus no compensation payable, is also reflected in national case law. For example, in the Public 
Committee against Torture in Israel case (2005) Barak P noted that: 
[i]n appropriate cases it is appropriate to pay compensation as a result of harm caused to an 
innocent civilian... [but] if the harm is... to innocent civilians nearby, the harm to them is 
collateral damage, and that damage must withstand the proportionality test.784  
As such, if the proportionality test is satisfied no question of compensation arises. Similarly, in the 
Bridge of Varvarin case785, the Court accepted that there was no evidence that German targeting of 
                                                 
783 Committee on Human Rights, General Comment 29: States of Emergency. 
784 Public Committee against Torture in Israel case, op. cit. (note 763), para 40. 
785 Bridge of Varvarin case (Regional Court of Bonn, 10 December 2003; Higher Regional Court of Koln, 28 
July 2005; Federal Court of Justice, 2 November 2006). 
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the bridge had not been in accordance with IHL786, so there was no need to address the issue of 
German liability (and thus compensation).  
However, in contrast to practice throughout much of history, in recent conflicts there have been a 
number of examples of compensation for ‘collateral damage’. Several States have recently instituted 
a practice of offering compensation payments to foreign civilians injured during military operations 
in foreign territory. The payments have been ex gratia because they have been made for military 
activity deemed lawful under IHL.787 With no requirement to offer compensation under IHL rules, 
the payments have been motivated principally by the military objectives of implementing a successful 
counter-insurgency strategy (‘winning hearts and minds’) and force protection concerns, although 
public concern at home about the impact of war on civilians has probably also played a part. The 
practice has been very inconsistent, both among the different States participating in recent conflicts 
and among different conflicts engaged in by the same State. However, many of the States managing 
such schemes are from the Western tradition, in which there is a strong domestic expectation and 
practice of compensating victims of violent crime788 (see the discussion in Chapter 1). As argued 
below, this expectation dovetails with that held by the local inhabitants in many recent theatres of 
conflict around the globe.  
The US-based NGO Campaign for Civilians in Conflict (CIVIC) has noted that when international 
forces provide compensation (monetary and/or in-kind help) to affected civilians and families, 
especially when combined with an explanation and apology for harm, civilian hostility toward 
international forces decreases. The investigation, acknowledgement and compensation processes 
assist in dignifying the family, in fulfilling local expectations about the gestures required when loss 
                                                 
786 Hofmann, op. cit. (note 2), 292, 294 and 297. See further discussion of this case in Chapter 4. 
787 These are in addition to payments made to civilians in circumstances where it is unclear (without extensive 
investigation) whether the military activity was lawful or unlawful, and schemes compensating for unlawful 
activity.  
788 F. Megret, ‘Justifying Compensation by the International Criminal Court's Victims Trust Fund: Lessons 
from Domestic Compensation Schemes’, 36 Brooklyn Journal of International Law (2010) 123, 124, 130-131. 
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is inflicted789, and in ameliorating what is otherwise viewed as a lack of regard for civilian lives and 
a general impunity toward civilian suffering.790 
7.4.1 Afghanistan 
Under agreements signed with the Afghan government (and in accordance with settled IHL), the troop 
contributing nations of the International Security Assistance Force (ISAF) were not liable for damage 
to civilian property or civilian injury or death as a result of lawful operations. Nonetheless, nearly all 
ISAF members engaged in combat operations had some sort of compensation policy in place. NATO 
developed a policy to guide troop-contributing States on compensating for personal injury or property 
loss - the Non-Binding Guidelines for Payments in Combat-Related Cases on Civilian Casualties or 
Damage to Civilian Property (2010) - under which it encouraged States to “proactively offer 
assistance... in order to mitigate human suffering”791, although this was promulgated years after 
combat operations had commenced. It had earlier established a (single) NATO Claims Office to 
receive and determine non-combat losses suffered by civilians.792 However, there was limited 
information gathering by ISAF of civilian harm generally and, in many cases, ISAF (as well as its 
troop-contributing States) required civilians suffering loss to approach bases to file claims (this was 
also the case for Coalition forces in the Iraq War 2003), which many were reluctant to do.793  
The NATO Non-Binding Guidelines aside, ISAF members maintained widely varying compensation 
policies and practices according to their own national law, military procedures and the circumstances 
of the incident.794 Local commanders had significant discretion in investigations and in determining 
                                                 
789 “Honour payments” or compensation for loss is a deeply-rooted custom in Afghanistan; see in general 
Campaign for Innocent Civilians in Conflict (CIVIC), “Addressing Civilian Harm in Afghanistan: Policies 
and Practices of International Forces” (2010). 
790 Id., 3. 
791 SG (2010) 0377 (9 June 2010), 533 (including fn 123 therein); B. Oswald and B. Wellington, “Reparations 
for Violations in Armed Conflict and the Emerging Practice of Making Amends”, in R. Liivoja and T. 
McCormack (eds.), Routledge Handbook of the Law of Armed Conflict (Routledge, 2016), 533. 
792 NATO Claims Policy for Designated Crisis Response Operations, AC/119-N (2004) 0058 (5 May 2004). 
793 ISAF bases were often in inaccessible areas, many civilians did not know about condolence payments, or 
the risk to them from being seen to be communicating with ISAF was too high; CIVIC: Afghanistan, op. cit. 
(note 789), Executive Summary, 1-3. 
794 CIVIC: Afghanistan, op. cit. (note 789), 5-13. For Australia, see C. Stewart, “ADF’s Afghan Victims Top 
Iraq”, The Australian, 25 October 2008; S. Parnell, “Payments to Victims of War top $39,000”, The Australian, 
21 February 2012; and E. Bourke, “Troops Speed Up ‘Act of Grace’ Payments to Afghan Civilians”, The 
World Today, 2 July 2009. 
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how to address civilian losses. Variations existed between one military force and another, and even 
between one commander and his successor within the same force. This meant there were wide 
variations in the amounts paid out for the same type of harm. These factors made payments seem 
arbitrary and gave rise to a view that civilian harm inflicted by ISAF more often than not would be 
left without fair redress.795 Further, much of the loss was likely to occur in hostile areas where there 
was little trust between civilians and international forces, meaning international forces often relied 
on local tribal leaders to liaise with victims. Some of these go-betweens, while cooperative with ISAF, 
had a patchy reputation and any monies paid risked not reaching their intended recipients.  
From 2001 to October 2005 the US, the largest troop-contributing State to ISAF, paid no 
compensation for any incidental civilian loss, regarding it (ironically) as “culturally inappropriate”.796 
From October 2005 it approved three types of ex gratia payments for incidental civilian loss: ‘solatia’ 
payments, condolence payments and battle damage payments. Solatia payments were made at the 
discretion of local commanders to convey sympathy to injured civilians, up to a ceiling of USD2,000. 
Condolence payments served the same function but were used more often and were split into five 
categories (up to USD2,500 payable for death, USD1,600 for serious injury, USD600 for non-serious 
injury, USD2,200 for serious property damage and USD200 for non-serious property damage), 
although higher-level officers had discretion to award sums up to USD10,000. Battle damage 
payments were only for property loss during combat.797 Commanders retained broad discretion as to 
whether to make payments. 
In 2002 the US established the Afghan Civilian Assistance Fund798, another fund to alleviate some of 
the civilian toll of the war. USAID took over the administration of this fund in 2003, meaning (in 
contrast to the above schemes) the US military had no role in its operation. Its aim was not to provide 
compensation to victims and families for the harm done to them, but to provide sums to assist the 
rebuild of civilian homes and livelihoods (such as seed money for a small business for a family who 
had lost its breadwinner), medical treatment (such as prosthetics) for the injured, and rehabilitation 
                                                 
795 CIVIC: Afghanistan, op. cit. (note 789), 5-13. 
796 Ibid. 
797 M. Keenan (CIVIC), “Backgrounder: US “Condolence” Payments” (, June 2010).  
798 This was separate to the Patrick Leahy War Victims Fund, also managed by USAID. 
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of civilian facilities such as clinics and schools.799 As of 2010 the fund had received a total of around 
USD50 million for use in Afghanistan and in Iraq800 (separate to USAID’s much larger humanitarian 
aid/rebuilding programme not targeted toward war victims).  
Claims could also be made under the Foreign Claims Act (1942)801, a rather dated general piece of 
legislation which provides monetary assistance - up to USD100,000 - to foreign civilians killed or 
injured or who incurred property damage as a result of the operations of US military personnel 
overseas. Payments are also made without any admission of liability.802 The most important limitation 
for claims was that the damage must have originated from non-combat activity803 such as cases of 
accident or of negligence by Army personnel (such incidents are in fact referred to as “accidents” in 
the legislation804). Further, only if the civilian was deemed to be “friendly to the United States” were 
they eligible to claim805, again leaving wide discretion on eligibility in the hands of local 
commanders.   
The UK maintained a compensation scheme for instances where it considered that it was legally liable 
(such as in violation of IHL or IHRL (see Chapter 4) or where the UK military engaged in conduct 
negligent under UK law), but a separate regime for ex gratia payments required the approval of the 
UK Treasury except when made in theatre by one of its Area Claims Offices.806 Payments could be 
made up to GBP75,000 depending on the type of harm. The Area Claims Office in Afghanistan paid 
out GBP825,000 to settle around 1,100 claims made over the period 2007-2009, which included 
GBP105,000 for deaths.807 The vast majority of funds paid out was for property damage.  
Australia’s ‘act of grace’ payments were made under the Financial Management and Accountability 
Act (1997), a general piece of legislation allowing for compensation claims against Australia by 
                                                 
799 Office of Inspector General, “Audit of USAID/Iraq’s Management of the Marla Ruzicka Iraqi War Victims 
Fund”, Audit Report No. E-267-08-002-P, 3 April 2008, 1, 3-4. 
800 See http://atlanticreview.org/archives/298-Marla-Ruzicka-Civilian-Victims-of-War-UPDATE.html. 
801 10 U.S.C. § 2734-2736. 
802 10 U.S.C. § 2736(d). 
803 10 U.S.C. § 2736(b)(3). 
804 10 U.S.C. § 2736(d). 
805 10 U.S.C. § 2736(b)(2). 
806 See UK Ministry of Defence “MoD Compensation Claims Financial Year 2015/16” (13 October 2016), 2. 
807 “Iraq war compensation total at GBP9 million”, Sunday Express, 16 June 2010. 
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foreign nationals. Each payment required extensive documentation and approval from Canberra, so 
the scheme was slow, cumbersome, and extremely difficult to access. During the period 2001-2008 
a total of USD120,000 was paid for all types of civilian loss. There was considerable reliance on the 
Netherlands to make “on the spot” payments where both nations conducted joint patrols. A new 
Tactical Payments Scheme commenced in July 2009, which allowed commanders to authorise 
payments up to AUD250,000 for death, injury or property damage, and make on-the-spot payments 
for minor loss.808 Some AUD207,000 was paid out to 2,800 Afghans over the period 2009-2016809, 
and only seven minor property damage claims totaling nearly AUD1,900 have been paid in 2016-
2017.810 
For Canada, payments could be made by local commanders up to CAN2,000 (higher payments 
required approval from Ottawa), including instances when in joint Canadian-Afghan exercises it was 
unclear whether Canadian troops had been responsible. There was a wide variation in payment 
timeframes - “from hours to months” depending on the documentation available, and whether Ottawa 
had to approve (most claims for death or serious injury were for amounts over CAN2,000, which 
meant significant delays). The schemes for other troop-contributing States (the Netherlands, Poland 
and Norway) varied in coverage, limits on payments, approval processes and timelines for payment. 
Many were discretionary and determined on a case-by-case basis.811 
The Afghan government makes various compensation programmes available to Afghan citizens 
affected by its fight with Taliban forces, but such programmes are inefficient, subject to corruption, 
grossly underfunded, viewed with suspicion by the population, and compromised by the limited reach 
and authority of the regime outside Kabul.812  
                                                 
808 CIVIC: Afghanistan, op. cit. (note 789), 5-13. 
809 D. Hurst, Australia pays AUD207,000 compensation to 2800 Afghans over six years”, The Guardian, 13 
January 2016. 
810 See http://www.defence.gov.au/annualreports/16-17/Chapter10.asp. 
811 CIVIC: Afghanistan, op. cit. (note 789), 5-13. 
812 Id., Executive Summary, 1. 
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7.4.2 Iraq War 2003 
Solatia payments were made in Iraq between the commencement of the war (2003) and 2005813, and 
afterwards claims could be made for condolence payments and/or battle damage payments (same 
ceilings applied as for Afghanistan). Again, the Foreign Claims Act (1942) was available to make ex 
gratia assistance for damage or harm (including death) from non-combat activity, provided (as above) 
the claimant was deemed “friendly to the United States”. Again, the schemes put wide discretion in 
the hands of local commanders. In a 2010 report the US military claimed that it had distributed in 
excess of USD115 million in ex gratia payments to victims over the years 2003-2010814, which is a 
very small amount given estimates of the total number of US ‘collateral damage’ victims.815 Reasons 
for the low amount could include eligibility requirements (the need to demonstrate that the damage 
resulted from US activity), the difficulty of making claims (claims had to be made in English and 
there were extensive documentation requirements), and the fact that most Iraqis were too fearful of 
dealing with US and Coalition forces, rejected the notion of compensation, or did not know about the 
schemes. 
For the Marla Ruzicka Iraqi War Victims Fund816 established in 2005, USAID claims that over 
350,000 Iraqis directly benefited and 1.5 million indirectly benefited from more than 630 completed 
projects under the Fund and its forerunner.817 Of course, these figures could only be estimates. Also, 
they might be explained in part by the fact that while the rationale for the Fund had been helping 
individual Iraqi families, at least until 2008 one of USAID’s four Iraqi implementing partners had 
expended available funds almost exclusively on community infrastructure projects, leaving individual 
families with no assistance at all.818 This Fund differed from its counterpart in Afghanistan in that it 
                                                 
813 Oswald and Wellington, op. cit. (note 791), 533 (particularly fn 129 therein, referencing US Government 
Accountability Office reports). 
814 M. Olster, “US Presses Iraq to Take Over Compensation for Civilian Casualties”, 12 August 2010. 
815 See Iraq Body Count, “Iraqi Deaths from Violence 2003-2011”, 2 January 2012, available at: 
http://www.iraqbodycount.org/analysis/numbers/2011/. [This source states that it includes data from the US 
military’s Iraq War Logs, which were made public by Wikileaks.]  
816 This fund mirrored the Afghan Civilian Assistance Programme. 
817 US Office of Inspector General, “Audit of USAID/Iraq’s Management of the Marla Ruzicka Iraqi War 
Victims Fund”, Audit Report No. E-267-08-002-P (3 April 2008), 3. 
818 Id., 1, 8-11. 
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had to be demonstrated (through witness statements, death certificates or other evidence) that the 
harm came from US or Coalition firing and not that of insurgents, which was often difficult to do.819 
An audit in 2008 highlighted erratic contributions to the Fund coupled with a general lack of planning 
by USAID about how assistance to victims was to be sustained in the long-term.820 By 2010 in the 
lead-up to the withdrawal of US combat troops from Iraq, Congress was making less money available 
and USAID was pressing the Iraqi government to take over the Fund’s financing and management, 
arguing that its definition of “victim” should be expanded beyond Iraqi civilians affected by 
US/Coalition military action to all Iraqi war victims.821 The postwar Iraqi government’s capacity (and 
will) to step into this role was indeed questionable (see below).822 
Overall, while the Fund was able to assist a number of Iraqi civilians while the US remained in Iraq, 
its very small size, limitations on eligibility and inefficiencies in implementation substantially 
reduced its effectiveness. Additionally, its focus (through USAID) on assisting individuals and 
families with livelihood and medical issues and rehabilitating community facilities tended to give it 
a humanitarian aid feel rather than being a compensation regime tied to military operations. These 
features made it too peripheral to the core of US military conduct in Iraq to be a good example of 
what ‘collateral damage’ compensation could be.  
Regarding the UK, its ex gratia compensation scheme for Iraq was similar to its scheme in 
Afghanistan. The Basra Area Claims Office paid GBP2.1 million to settle 1,145 claims made by 
Iraqis over the period 2003-2009 (when the British military withdrew from Iraq).823 The average 
                                                 
819 Id., 7-8. 
820 Id., 1, 11-13. 
821 Olster, op. cit. (note 814). 
822 See for example http://web.mit.edu/humancostiraq/. 
823 The £2.1 million was separate to another £19.8 million paid in 326 cases (until 2017) for instances of torture 
or other abuse at the hands of UK troops: Ministry of Defence paid nearly £22 million in Iraq War 
compensation claims”, ITV, 13 June 2017. A further four Iraqis won compensation in the High Court in 
December 2017, which might serve as the legal basis for settling the remaining 600 outstanding claims against 
the UK; C. Gordon, “Four Iraqi citizens win High Court damages against Ministry of Defence”, The 
Independent, 14 December 2017. 
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payment was a mere GBP3,650824, far less than the GBP75,000 standard cap up to which officers 
were authorised to pay.  
For Australia, only eight payments totaling just over AUD215,000 were made in the period 2003-
2008 for four incidents resulting in death or serious personal injury.825 After the Tactical Payments 
Scheme was introduced in 2009, there was only a single payment made (of AUD1619) in Iraq for 
civilian loss incurred during Operation Kruger (where the ADF provided security for Australian 
government officials) before Australian troops withdrew in 2011.826  
The Iraqi government reportedly had its own compensation programme to provide funds to the 
families of the more than 110,000 civilians827 who died after the Coalition commenced military action 
in 2003, although this was not limited to incidental civilian victims. The Iraqi programme was 
criticised as “patchy and underfunded”, highly variable in its implementation between provinces, and 
subject to rampant corruption which resulted in little (if any) money reaching its intended 
recipients.828  
7.4.3 Iraq/Syria - the War Against ‘Islamic State’ 
The fighting between Iraqi government and Kurdish forces and ‘Islamic State’ (IS) militants, and 
between the Syrian government and pro-Syrian armed groups and IS and a number of anti-Syrian 
government groups, has been further complicated by interventions by Russia and Iran in Syria, as 
well as by a Coalition of the US and a number of Western allies in both States. Turkey and Israel 
have also played a role. These interventions have been characterised by copious airstrikes in and near 
densely-populated cities and towns, which have resulted in thousands of civilian casualties in 
violation of the laws of war on one hand, and as ‘collateral damage’ in lawful attacks on the other. In 
retaking Mosul from IS in June 2017, Coalition airstrikes reportedly caused so many civilian deaths 
                                                 
824 M. Savage, “GBP8m: Britain’s Compensation Bill for Dead and Injured Iraqis”, The Independent, 16 June 
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825 C. Stewart, “ADF’s Afghan Victims Top Iraq”, The Australian, 25 October 2008. 
826 Hurst, op. cit. (note 809). 
827 See www.iraqbodycount.org. 
828 Olster, op. cit. (note 814). 
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that the advance had to be halted to reassess tactics.829 The Syrian Observatory on Human Rights 
stated that Coalition airstrikes killed more than 1,000 civilians in Raqqa from June-October 2017.830  
In many cases the Coalition has downplayed or denied civilian deaths, put them down to faulty 
intelligence or mistake, or blamed IS or the Syrian government. One on-the-ground investigation put 
the estimate of civilian deaths by Coalition airstrikes at up to 31 times the official US figure.831 Again, 
there are suggestions that none of the parties to this conflict are collecting any real information on the 
collateral damage their airstrikes cause.832 
In Iraq, the Pentagon has instituted an ex gratia condolence payment system similar to what it did 
during Iraq War 2003 and Afghanistan. It instituted the same system for Syria in December 2016. An 
amount of USD5 million has been made available for the programme833, which is equivalent to around 
2,000 payments of the ceiling amount for deaths of USD2,500. As is the case in Iraq, local 
commanders have authority to consider making ex gratia payments in appropriate circumstances, but 
it appears again that considerable discretion operates. Indeed, few if any victims or activists know 
where the Coalition’s ‘Claims Department’ is and how to approach it, and the fact claims must be 
initiated by the victim or their family has again been criticised as insensitive. Overall, the system 
appears to replicate the same drawbacks in previous systems in Iraq in 2003 and in Afghanistan. 
There is however evidence that this system may be changing in the not too distant future (see Chapter 
7.5 below). 
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830 As reported in https://www.hrw.org/world-report/2018/country-chapters/syria. See also Syrian Observatory 
for Human Rights, “Al Raqqah City in One Year After Expelling ISIS of It: Unreconstructed Ruins, Security 
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In the latest Defence figures (2016-17) available on Australia’s Tactical Payments Scheme, there was 
no mention of any payments being made consequent upon the ADF’s operations against IS, although 
the Scheme also covers these operations.834 
The Iraqi government reportedly has a compensation scheme for civilians affected by counter-IS 
operations (for example during the retaking of Mosul) following the precedent it set after the Iraq 
War 2003 (see above), but the scheme has little to no funding, meaning victims need to turn to foreign 
ex gratia funds if possible.835 However, Russia, Iran, Turkey and the Syrian government have not to 
date instituted any compensation scheme, ex gratia or otherwise, to cover the deaths, injuries and 
property damage their military offensives have caused over the now seven-year war in Syria. The 
prospects for any such scheme(s) for civilians in areas which have been under insurgent, IS, or in the 
case of Turkey - pro-independence Kurdish, control which have suffered the greatest devastation, 
appear remote.  
7.4.4 Somalia / AMISOM 
For much of the period in which Somalia has experienced conflict, there has been no formal system 
for compensating civilians affected by military operations. Victims of the TFG (Transitional Federal 
Government), AMISOM (African Union Mission in Somalia) and Al-Shabaab militants are left 
without any redress, and most despair of ever receiving any compensation for the harm caused to 
them. The amount of harm caused by the TFG and by Al-Shabaab is extensive, but many Somalis 
tend to focus on the responsibility of AMISOM and international forces - perhaps due to perceptions 
of the higher capacity and resources of foreign troops836 rather than the belief that only foreign forces 
should pay. There is substantial disagreement about the proper quantum of compensation, but a great 
majority agree that even a symbolic gesture, perhaps coupled with an apology, would be better than 
nothing.837 
Al-Shabaab’s behaviour in the conflict has been reprehensible due to its direct targeting of civilians, 
use of human shields and indiscriminate weaponry. The Somali government has been guilty of 
                                                 
834 Australian Department of Defence Annual Report 2016-17. 
835 M. Hennessy-Fiske and A. Zavis, “Civilian victims of U.S. coalition airstrike in Iraq dig up graves in 
desperate bid for compensation”, Los Angeles Times, 18 December 2017. 
836 Campaign for Innocent Victims in Conflict (CIVIC), “Civilian Harm in Somalia: Creating an Appropriate 
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indiscriminate attacks in response to Al-Shabaab fire (particularly the use of indirect fire weapons).838 
AMISOM has also been criticised for its tactics and its unwillingness and inability to respond to 
civilian losses, until in May 2013 it adopted a mission-wide protection-of-civilians strategy.839 There 
have also been moves by the Mission to establish more integrated processes for dealing with civilian 
harm, including the establishment of a database to document incidents and of processes for redress 
of non-intentional (collateral) losses (one payment had been made as of 2016).840 Years of impotence 
on the part of the Mission on the issue of civilian compensation841 (which may have been due to a 
recurrent lack of focus on civilian redress in Security Council renewals of the Mission’s mandate) 
appeared to fade in 2013 when the Security Council endorsed AMISOM’s plans to establish a Civilian 
Casualty Tracking Analysis and Response Cell (CCTARC), and called upon international donors to 
provide funds and support.842 While the Cell has since been established843 it is not yet fully 
operational844, and its integration with a comprehensive civilian compensation scheme is incomplete 
(a workshop in mid-2016 commenced the drafting of modalities for the scheme845, but it has yet to 
come into being). However, AMISOM’s Protection of Civilians (PoC)846 focus appears to be bearing 
fruit: UNSOM’s latest report shows that Al-Shabaab was responsible for around 60% of all civilian 
losses in Somalia over 2016-2017 while AMISOM847 and other actors accounted for 28%, which 
represents a significant improvement by the Mission over previous years.848 
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Additionally, Uganda - the main African Union participant State in AMISOM - has had its own 
exposure to the notion of civilian redress. The country has had a long battle with the Lord’s Resistance 
Army (LRA), and in 2010 as part of a transitional justice process the Ugandan government promised 
compensation to many thousands of Ugandans. It appears that this was a general compensation plan 
- it included those civilians deliberately targeted by the LRA, as well as ‘collateral damage’ victims 
who had died, suffered injury, or had been otherwise affected or displaced by the conflict. 
Unfortunately, talks on the scheme petered out and the policy was not finalised, so no payments were 
ever made.849  On the other hand, the government has moved to compensate victims of specific 
unlawful acts, such as the Al-Shabaab terrorist bombing in Kampala in 2010, and the 1989 Mukara 
Massacre in 2011. In both cases it paid a lump sum amount of 5 million Ugandan shillings 
(approximately USD1400) for each deceased person and 3 million Ugandan shillings (approximately 
USD850) for those injured. It also compensated victims of the 1995 Atiak Massacre in 2013 by paying 
a cash contribution of 50 million Ugandan shillings (approximately USD14,000), said to be from the 
President himself.850 A compensation scheme covering over 4,000 LRA victims (also of unlawful 
conduct) may be implemented upon the successful conviction of the former LRA Commander 
Dominic Ongwen, currently on trial in the ICC.851  
7.4.5 Pakistan 
While it is rare for civilians to criticize the Pakistani army given the venerated status it enjoys in 
Pakistani society852, clearly a substantial amount of civilian loss occurs through its operations 
targeting militant groups. Much civilian loss has occurred also from militant attacks that have either 
been indiscriminate or have deliberately targeted civilians, and civilians have also expected that their 
government (and not the militants themselves) would assist.853 Expectations of assistance are cultural 
and tribal and also have religious roots. However, as of 2009/2010 none of the warring parties - the 
                                                 
849 “UGANDA: LRA Victims Rap Compensation Delay”, IRIN, 13 June 2012. 
850 Ibid (paraphrased). 
851 L. Owor Ogora, “Why Victims ‘Feel Abandoned’ by the Ugandan Government”, International Justice 
Monitor, 30 May 2017. 
852 Campaign for Innocent Victims in Conflict (CIVIC), “Civilian Harm and Conflict in Northwest Pakistan”, 
Civilians in Armed Conflict Series (2010), 40. 
853 Id., 42, 44. 
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Pakistani government, the US government, or militants - had a standard policy for investigating 
incidental civilian loss, for apologising for damage or for providing compensation.  
There are few indications that the Pakistani army or frontier forces investigate or publicly recognise 
civilian casualties and losses caused by them. However, the Pakistani government has instituted 
several mechanisms managed at the regional level to compensate civilian victims. Unfortunately, 
each suffers from serious shortcomings, ranging from large gaps in coverage, delays in payment, to 
paltry amounts. There is often no compensation for losses caused by government forces (only losses 
from “terrorist activity” caused by entities such as the Pakistani Taliban or Lashkar-e-Taiba) can be 
compensated) and no compensation for less than ‘serious’ injury, although there is a large housing 
compensation programme (non-residential property is not included) in the far northwest provinces 
which has received US funding assistance.854 The decentralised process results in uneven and 
uncoordinated practices between provinces and the lack of oversight risks corruption, particularly as 
tribal elders (jirgas) act as unaccountable go-betweens. The government claimed in 2009 that over 
620 million Pakistani Rupees had been paid out under such schemes855, but due to the above factors 
a large number of affected civilians are unlikely to have received payment.856   
7.4.6 Other Theatres of Conflict, Including Libya 
Another area of incidental civilian loss occurs as a result of US drone strikes on Islamic militants in 
States such as (northwest) Pakistan and Yemen, as well as in Afghanistan and Somalia.857 US secrecy 
surrounding its drone programme sometimes coupled with the local State’s duplicity (public criticism 
while offering clandestine support)858, as well as the general belief that drone strikes are warranted 
(despite the significant collateral harm they cause), however mean drone ‘collateral damage’ victims 
                                                 
854 Although not for those who have had their homes damaged or destroyed in US drone strikes; id., 54-57. 
855 Id., 54; S. I. Raza, “Rs623m Released for Victims of Militancy”, The News, 15 February 2009. 
856 CIVIC: Pakistan, op. cit. (note 852), 47-53. 
857 See L. Hajjar, Lawfare and Armed Conflict: Comparing Israeli and US Targeted Killing Policies and 
Challenges Against Them, American University of Beirut (Issam Fares Institute for Public Policy and 
International Affairs) Research Report, January 2013. 
858 C. Woods, “Who Is Held to Account for Deaths by Drone in Yemen?”, The Guardian, 6 September 2012. 
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bear the stigma of alleged militant links, and  this makes them “entirely ignored” by the US and by 
their parent State in compensation programmes.859  
Security Council Resolution 1973 (2011) regarding Libya authorised (inter alia) a country-wide no-
fly zone and NATO airstrikes860, which culminated in the removal from power and killing of former 
leader Colonel Muammar Ghaddafi. The International Commission of Inquiry on Libya 
recommended that NATO apply the Non-Binding Guidelines it developed for ISAF in Afghanistan 
(above) to address civilian injury and loss from its airstrikes over the country861, but this was not 
adopted. As for Iraq and Afghanistan, none of the warring parties, including NATO, kept data on 
civilians harmed and civilian property damaged; even given the increase in security in the country in 
general and the opening of several NATO-member embassies in Tripoli, NATO has failed to track, 
investigate, or make any form of financial compensation to any civilians unintentionally harmed by 
its military actions.862 The stark contrast between the practice of NATO in Libya and in Afghanistan 
may be a reflection of the rushed atmosphere of the negotiations over Resolution 1973, the reluctance 
of NATO members to commit forces for the conflict (particularly ground troops), and the different 
nature of the international mandate in the country. The only remedial action has been from Libyan 
authorities, which commenced efforts in 2011 to provide assistance to thousands of affected 
families863 (including incidental victims of NATO military action), although this assistance was 
modest indeed. 
7.5 Observations on the Recent Practice of Ex Gratia Payments 
In summary, it is clear that in recent years a significant number of States involved in armed conflicts 
have viewed compensation for civilians harmed incidentally as being in accordance with their 
interests. Although the compensation is ex gratia, these States appear to view it as expected by the 
                                                 
859 CIVIC: Pakistan, op. cit. (note 852), 60-64; see also Report of the Special Rapporteur on Human Rights 
while Countering Terrorism, Ben Emmerson, to the Human Rights Council, Framework Principles for 
Securing the Human Rights of Victims of Terrorism”, A/HRC/20/14 (4 June 2012), paras 49-62. 
860 See S/RES/1973 (17 March 2011). 
861 International Commission of Inquiry on Libya (2 March 2012), A/HRC/19/68 (28 January 2014), para 
130(b) (24); Oswald and Wellington, op. cit. (note 791), 533. 
862 Campaign for Civilians in Conflict, “Protect Vulnerable Minorities and Assist Civilians Harmed in Libya” 
(23 November 2011), 4. See also “NATO ‘Ignoring Civilian Deaths in Libya’”, Al Jazeera, 14 May 2012. 
863 Ibid. It is unclear what the status of these payments is in the years since, given Libya’s precarious security 
situation. 
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local population, necessary from the standpoint of conducting a successful military campaign, and in 
line with similar practices being adopted by other States during the same conflict and during other 
conflicts. All of the States concerned have had systems for making payments in the event of death, 
physical injury and property damage, and the features of the schemes implemented by most foreign 
forces have operated in a broadly similar fashion. Together with the forum States’ own efforts, it can 
be said that this practice spans a variety of legal and cultural traditions and includes developed and 
developing States, although there appears to be a significant lacuna in relation to programs clouded 
in secrecy such as drone strikes, and it remains to be seen what will be done in the ongoing Syrian 
conflict.  
While variations in the operation of the schemes show that there is no uniform practice yet on what 
such schemes should look like and how they should operate, what it does show is that States see the 
need to implement largely similar schemes to address incidental civilian loss arising from the activity 
of their armed forces. Notwithstanding the ICJ’s warning in the Barcelona Traction case against the 
use of lump-sum settlements (sui generis-negotiated deals) as evidence of custom864, the increasing 
number of payment schemes implemented during various conflicts in recent years provide evidence 
of a growing trend in State practice, legislated into domestic law and encouraged by international 
practice (by the UN and NATO, and perhaps even by the UNCC example), even if there is still 
insufficient opinio juris on the requirement for such payments. It cannot be said yet that any 
customary rule has developed requiring ex gratia payments for victims of collateral damage, but the 
formation of such a rule may be underway. This is consistent with the ILA’s Declaration of 
International Law Principles on Reparation for Victims of Armed Conflict (2010) Article 11(2), 
which is in the following terms: 
[States] shall establish programmes and maintain institutions that facilitate access to 
reparation, including possible programmes addressed to persons affected by armed conflicts 
other than the victims defined in this Declaration (emphasis added). 
The Commentary to Article 11 makes clear that such programmes may include victims of lawful 
strikes865. The ILA recommendation includes nationals of the State whose armed forces carried out 
the attack as well as foreign nationals, which is important given the recent prevalence of non-
international conflicts and civil wars in which many civilians are injured by their own government’s 
                                                 
864 Barcelona Traction case, op. cit. (note 145), para 61. 
865 See the ILA Declaration Comment on Article 11(2). 
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forces. Currently, some States have legal or administrative regimes allowing individuals to receive 
such compensation if they establish mere causal loss, while others require that the liability of the 
government be established on the basis of principles such as the law of negligence.  
There may however be changes in practice underway in the world’s largest deployed military, which 
will go a significant way to avoid ad hoc compensation in future. In fact, the US Congress had 
considered the desirability of a uniform scheme in 2009 but the Department of Defense resisted 
formulating a clear policy on ‘collateral damage’ for fear of legal liability (payments being required 
when IHL does not demand it). Its 2010 Report to Congress the Department again warned against a 
‘one size fits all’ approach to condolence payments.866 Legislation in 2014 allowed Defense to set up 
a dedicated office to manage such a scheme but did not require it. However, after significant disquiet 
in late 2017 about civilian ‘collateral damage’ in Iraq and Syria867, Congress passed new legislation 
requiring Defense to create uniform processes and standards for acknowledging responsibility for 
civilian casualties and for offering condolence payments.868 This development is only in its early 
stages and much remains unknown about the final design869, but it appears to be strong evidence that 
the world’s most powerful country may be normalizing (perhaps even mainstreaming) ‘collateral 
damage’ compensation. The US’ formulation of a stable, unified and coherent policy applicable 
across conflicts holds the promise that other States will follow suit. This is encouraging news indeed. 
7.6 Can Other Areas of Law Assist the Case for Compensating ‘Collateral Damage’? 
Leaving aside the above observations on practice in various conflict zones, there are areas of 
international law bolstering the case for compensation for victims of lawful military activity: first, 
the law on the treatment of aliens (the original base of law from which the doctrine of State 
responsibility evolved during the mid-20th century870); second, the law on belligerent occupation; 
and third, the so-called ‘Martens Clause’.  
                                                 
866 J. Naples-Mitchell, “Condolence Payments for Civilian Casualties: Lessons for Applying the New NDAA”, 
Just Security (28 August 2018). 
867 Particularly the Khan and Gopal report which received wide coverage; op. cit. (note 831). 
868 Section 936 of the National Defense Authorization Act (the legislation sets the annual budget and 
expenditure for the Defense Department).  
869 Naples-Mitchell, op. cit. (note 934). 
870 See Year Book of the International Law Commission (1949) 46, 49-50, UN Doc. A/CN.4/SER.A/1949. 
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7.6.1 Damage to or Destruction of Property and the Law on Expropriation 
States are required to compensate civilians for property damage or loss in accordance with the 
principles in cases such as Asian Agricultural Products v Sri Lanka (1990)871, an ICSID arbitration. 
In that case, the plaintiff was a co-owner of a Sri Lankan shrimp manufacturing and exporting joint 
venture which suffered significant damage when Sri Lankan Security Forces conducted a counter-
insurgency operation nearby. The tribunal referred to the “generally accepted” rules of customary 
international law that loss or damage is generally not compensable unless it can be shown either that 
the State intentionally damaged the property, or it failed to provide the level of protection it required 
(for example, it failed to exercise “due diligence” to suppress private armed actors).872 The tribunal 
found that Sri Lanka had failed to exercise sufficient “due diligence” to prevent damage to the 
facilities in accordance with the customary rule which requires undertaking all possible measures that 
be reasonably expected to prevent the eventual occurrence of killings and property destruction, and 
as a result it was liable to pay compensation.873 Impliedly therefore, there is no liability under this 
customary rule on the State to pay for damage when it complies with “due diligence”, that is, where 
the property is damaged incidentally during lawful targeting.  
However, the law on expropriation of property may provide useful context for the progressive 
development of the principles in Asian Agricultural Products. Expropriation is the permanent taking 
by the State of the capacity to manage and control property rights, and it is lawful when it is done in 
the public interest, that is, it is conducted in a non-discriminatory fashion and is related to the public 
purpose (such as a policy to regain control over the national economy).874 A State expropriating the 
                                                 
871 Asian Agricultural Products v Republic of Sri Lanka, 30 ILM 577 (1991). 
872 Id., [72]. 
873 Id., [76], [85(B)]. 
874 G. Triggs, International Law - Contemporary Principles and Practices, 2nd ed., (LexisNexis Butterworths, 
Sydney, 2011), 574. 
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commercial interests of an alien must provide “appropriate compensation”875, that is restitutio in 
integrum, or if that is not possible, the monetary equivalent of the entity plus damages.876  
The question arises whether these principles could be applicable to the incidental damage or 
destruction of civilian property during armed conflict. Indeed, the public purpose test is met in both 
cases (the State carrying out a military attack with the aim of furthering the security of the State is 
inherently a public function). However, there is a difference in targeting - collateral damage victims 
are not the target of the attacking State’s military operations and so they suffer loss incidentally, 
whereas an alien whose business is seized is targeted specifically. Should this difference in focus 
justify a difference in outcome regarding compensation? There is no evidence that direct targeting 
was important during formulation of the law on expropriation. Further, differences regarding where 
the policies have effect (domestically in the case of expropriation of business interests, and (often) 
internationally in the case of ‘collateral damage’) also do not appear to explain why compensation 
should be paid in the first case but not in the second, particularly given that in both cases the damage 
occurs pursuant to policy made by the State on its own soil.  
Indeed, it is difficult to see much practical difference to an alien’s economic interests between having 
their business interests seized by a foreign State (either in peacetime or during war) and having their 
property damaged or destroyed by a foreign State during a military operation.  
For these reasons, the international law on expropriation of property/treatment of aliens suggests by 
analogy that there also be compensation for property damage incidental to military operations. This 
is not to suggest that the law on expropriation applies directly to damage from lawful military 
operations, but it may afford a useful analogy and scaffolding for progressive development of the law 
in Asian Agricultural Products. 
                                                 
875 Factory at Chorzow case (Merits), op. cit. (note 108), 29, 193 (the standard of compensation required is 
“appropriate compensation”/ “fair compensation” or “the just price for what was expropriated”). See Shahin 
Shane Ebrahimi v Government of the Islamic Republic of Iran, Iran-US Claims Tribunal (12 October 1994), 
89 American Journal of International Law 385 (1995); Southern Pacific Properties (Middle East) Ltd v Arab 
Republic of Egypt (ICSID, 20 May 1992), Executive summary, 2 and Findings on Merits, 4. See also 
Declaration on Permanent Sovereignty over Natural Resources (1962) [General Assembly Resolution 
A/RES/17/1803] which requires “appropriate compensation” in accordance with the expropriating State’s laws 
and international law. 
876 Triggs, op. cit. (note 874), 580. While these principles are still applicable, in modern times the legal interests 
of aliens are protected through an array of bilateral investment agreements, WTO agreements and international 
treaties which have attracted a wide adherence. 
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7.6.2 The Law of Belligerent Occupation 
The Hague Regulations relating to the administration of territory occupied by a belligerent foreign 
power contain several provisions allowing that foreign power to utilise or acquire resources to meet 
its needs from the local population. Importantly, Article 52 requires that requisitions in kind and 
services be paid for, either in cash or by the giving of a receipt and making payment of the amount 
due “as soon as possible”. The concept of payment for resources utilised and/or seized is found also 
in other provisions, such as in its Articles 53 and 54. These provisions are underlined by the territory’s 
own laws regarding private property which an occupying force is required to respect (Article 43). 
Geneva Convention IV also demands respect for private property in occupied territories; its Article 
53 prohibits destruction unless “absolutely necessary” for military reasons, and its Article 55 requires 
a military force to “ensure that fair value is paid for any requisitioned goods” (foodstuffs and medical 
supplies). Taken together, these provisions reinforce each other and underline that seizure of 
resources owned by the local population without compensation is illegal under international law. 
Moreover, an occupying force that seized private property without providing fair payment for use 
would likely face resentment and disorder, which goes against the requirement in Article 43 of the 
Hague Regulations for the occupier to restore and ensure (as far as possible) public order. 
An example of the compensation requirement as implemented in national courts was in the Beit 
Sourik Village Council v the Government of Israel case (2004), in which the residents of the 
Palestinian town of Beit Sourik challenged the Israeli government’s decision to erect its ‘separation 
barrier’ through their lands.877 Barak P confirmed that under the law of belligerent occupation the 
army was authorised to seize lands if necessary for its use, but compensation must be paid878 (if 
substitute lands could not be provided).879 Similarly, in the case of Hass v the Commander of IDF 
Forces in the West Bank (2004)880 Palestinian bodies challenged orders made by the Israeli military 
to widen and fortify a narrow route used by Jewish settlers to walk from their houses in a West Bank 
settlement to a prominent Jewish religious site, which involved seizing and destroying several 
Palestinian buildings. The Israeli side argued inter alia that financial compensation was available for 
                                                 
877 Beit Sourik Village Council v Government of Israel, HCJ 2056/04 (High Court of Justice, 30 June 2004). 
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878 Id., paras 8 and 32. 
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demolition of the buildings and seizure of the land, and Procaccia J (with whom the other judges 
agreed) noted that its owners had a right to such payment.881  
Should a distinction be made between an armed force’s ‘peaceful’ expropriation or destruction of a 
civilian’s property (after written notice is given as per Article 52), and the armed force’s incidental 
destruction of a civilian’s property (without written notice)? In both cases the occupying force is 
carrying out an act lawful under international law in which the property is rendered unusable to the 
civilian. It is true that the words “requisition” and “demand” in Article 52 both suggest that the 
military commander gives some sort of prior notice before seizure of the property in the former 
situation, but it could be argued that the acts of the commander in carrying out the attack amount to 
an effective “demand”, particularly if the fighting is heavy with a greater foreseeability of damage. 
The military’s operations in the surrounding area becomes akin to a request to seize the property.  
In sum, both the law on expropriation of property and the seizure of civilian property for the use of 
an occupying force during belligerent occupation have close analogies to the destruction of civilian 
property incidental to a military operation.  
7.6.3 The ‘Martens Clause’ 
The so-called ‘Martens Clause’ is a further reason for the compensation of victims of collateral 
damage. The formulation, proposed by the Russian delegate von Martens at The Hague Peace 
Conference in 1899, has since been reflected in many seminal IHL instruments882, including the 
preamble to Hague Convention IV:  
Until a more complete code of the laws of war has been issued, the High Contracting Parties 
deem it expedient to declare that, in cases not included in the Regulations adopted by them, 
the inhabitants and the belligerents remain under the protection and the rule of the principles 
of the law of nations, as they result from the usages established among civilized peoples, from 
the laws of humanity, and the dictates of the public conscience. 
                                                 
881 Id., paras 4, 21 (Procaccia J). 
882 The Clause found reiteration in the Preamble to Hague Convention IV, the Geneva Conventions, Additional 
Protocol I and in the Preamble to Additional Protocol II. It is also found in paragraph 5 of the Conventional 
Weapons Convention (1993), and in a number of State military manuals. See T. Meron, “The Martens Clause. 
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The importance and scope of the ‘Martens Clause’, as it came to be known, have been the subject of 
much debate. While the Clause is clearly part of customary law883, its precise legal content is vague 
and thereby open to subjective interpretation, and there has been much discussion of the meanings of 
the phrases “the laws [principles] of humanity” and “the dictates of public conscience”. Regarding 
the former, the ICJ was however clear in its Nuclear Weapons Advisory Opinion in reaffirming the 
role of the Martens Clause as a reiteration of the “cardinal principles of humanitarian law”, namely 
the distinction between combatants and civilians, the prohibition on targeting civilians, the 
prohibition on unnecessary suffering, and the limitation of the means of warfare.884 The meaning of 
“the dictates of public conscience” may be a reflection of opinio juris, or a reflection of public 
opinion/the interests and concerns of society in general. It is therefore quite reasonable to argue that 
world opinion has a role to play in determining the content of the Martens Clause. Taking note of 
public opinion has long been recognised as important in military manuals, and the role of “public 
conscience” as a force in law was acknowledged by Judge Weeramantry.885  
It appears to be general sentiment in modern times across a variety of legal traditions that harm to 
innocents should be righted to the greatest possible extent, as has been reflected in civilian 
expectations in the various conflict zones examined in this Chapter. For those outside these warzones, 
other factors have also been important - first, the general public’s knowledge of the miseries of war 
for civilians has heightened due to the information revolution, particularly the often-ready availability 
of amateur video footage of the devastating impact of shelling on families and neighbourhoods. 
Second, widespread public opposition in many States to the 2003 invasion of Iraq, which resulted in 
massive civilian casualties, did much to generate public empathy with the plight of civilians harmed 
during fighting. The involvement of foreign armed forces in the Middle East since has encouraged 
the view that war’s innocent victims deserve assistance by the international community, as it is that 
community which has visited the harm upon them. That is, wrongs (civilian losses - whether through 
unlawful or lawful strikes) need to be put right. Third, the devastating impact of new types of 
                                                 
883 Nuclear Weapons Advisory Opinion, op. cit. (note 14); E. Crawford, “The Modern Relevance of the Martens 
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weaponry on civilians has led to significant popular grassroots campaigns against certain weapons 
and practices886, and efforts to assist rehabilitation of their civilian victims, particularly children.   
 Accordingly, it would be understandable that public opinion in recent years urging recompense for 
civilians harmed during military strikes (whether unlawful or lawful) has come to shape in part “the 
dictates of public conscience” leg of the Martens’ Clause. In this way it now informs “the principles 
of the law of nations” protecting inhabitants and belligerents. This is not to suggest that public opinion 
is an independent source of law for this has been refuted in practice, as noted definitively by ICTY 
Presiding Judge Cassese in Prosecutor v Kupreškić (2000).887 The Martens Clause has no binding 
nature by its own terms, but the ICJ’s recognition that it encapsulates basic standards and forms 
customary IHL may in effect sidestep this lack of inherent ‘bindingness’. The applicability of the 
Clause to both international and non-international conflicts and this ability to reflect public 
expectations (at least of a fundamental humanitarian type) suggests it has a role to play in shaping 
rules and practices that are currently inchoate or underdeveloped (such as in relation to ex gratia 
payments) into more concrete customary norms.   
7.7 Conclusions 
The above discussion shows that while there is no positive law requiring compensation for civilian 
casualties of lawful military operations, there have been several notable examples in recent conflicts 
of an ad hoc system of ex gratia payments. There have been significant variations in the details of 
the schemes which have led to disparate outcomes on the ground, but at their root these schemes have 
been roughly similar. To date there has been insufficient consistency and time elapsed for a reliable 
pattern to emerge, but clearly a growing number of militaries and governments believe compensation 
for incidental harm is vital to gaining and maintaining the local population’s support for combat 
forces, and thereby helping to secure the success of the mission. There have been recent signs in the 
US that its compensation payment systems may be put onto a more uniform footing in years to come, 
and this may encourage other States to do the same and thus provide more regularity and transparency 
about the schemes available from one conflict to another. 
                                                 
886 Such as the grassroots campaigns against landmines (which resulted in the Convention on the Prohibition 
of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction (1997)) 
and against cluster bombs (which resulted in the Convention on Cluster Munitions (2008)). 
887 Prosecutor v Kupreškić (Vlatko), No. IT–95–16–T (Trial Chamber, 14 January 2000), para 525. Compare 
the comments of Judge Weeramantry in the Nuclear Weapons Advisory Opinion, op. cit. (note 14). 
201 
 
A more standardised system needs also to be developed within NATO, the UN, the AU and other 
multilateral bodies so that compensation systems, amounts and practices in future conflicts do not 
suffer from the deficiencies of the past. Such efforts could also serve as a handy and credible reference 
more broadly for individual States’ domestic compensation practices in civil war and transitional 
justice settings.  
It is acknowledged that States might consider this work to have less priority than the urgent imperative 
to ensure compensation is available to victims of violations as (it has been argued) is their right under 
international law. Indeed, a great deal of work remains outstanding in the latter respect. Yet the needs 
of ‘collateral damage’ victims are just as acute.  
On the policy level compensating for lawful strikes may meet opposition from some in the military 
and/or government, arguing that it may slow down or make decision-making more difficult in the 
‘fog of war’. However, compensating for lawful killing need not hamper war-fighting; to the contrary, 
it may assist it. Although decision-making would need to bear in mind that compensation would be 
payable for any collateral losses, commanders already have training and detailed instructions in 
military manuals on making these decisions, and already make decisions knowing that ex gratia 
payments are available. Second, ex gratia payments have been very modest for all States, both in 
terms of the capped amounts for different categories of loss as well as the number of payments made. 
It is not expected that there would be a sharp uptick in the number of claims should a more regularised 
system be adopted. It would however situate the issue of collateral losses more centrally in the war-
fighting effort, which might have benefits not only in tracking the impact of war on civilians (which 
has generally not been done in any conflict to date) but in budgeting for the total cost of the conflict. 
Lastly, regularising the ex gratia system would go a long way toward engendering respect and 
confidence on the part of the local population in foreign forces. In this vein, the 2012 US guidebook 
for commanders on the condolence and battle payments schemes was aptly entitled Money as a 
Weapon System - Afghanistan888, a clear recognition of the value of these payments to counter-
insurgency objectives.  
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8 FINAL OBSERVATIONS 
This thesis has demonstrated that the substantive-procedural gap in the area of victim compensation 
still persists, despite many positive developments over the past 10-15 years. That is, the gap remains 
between States’ consistent recognition of the substantive requirement to compensate victims for 
violations, and its relative lack of implementation and/or numerous procedural and practical 
impediments faced by victims in accessing it. Over the last decade there have been promising signs 
at both the international and national levels, but much remains to be done to realise the right that has 
now received widespread acknowledgement. 
Securing victims’ right to compensation would require concerted action both at the international level 
and at the level of individual States. In relation to the former, this could mean greater consideration 
of the issue in deliberations of the Security Council on the basis that failure to provide adequate 
compensation for victims has the potential to be an ongoing threat to peace and stability within that 
State or region, and thus properly within the remit of the Council. Additionally, Kamminga889 has 
called for the establishment of a permanent international claims commission-type mechanism which 
would avoid many of the difficulties victims have faced in approaching national courts. However, 
there is no evidence that there has been a widespread embrace of this idea since it was suggested over 
10 years ago. In this respect, the International Law Association’s work on the substantive (2012) and 
procedural (2016) aspects of a model process has been important in shaping the potential structure of 
post-conflict compensation consistent with international obligations, but it is unclear whether these 
efforts have gained much traction among States so far.  
There needs to be a greater willingness by the international community (including the Security 
Council and the General Assembly) to apply pressure on a State unwilling to fulfil its international 
obligations in this respect. Too often the focus of the international community has been on 
establishing post-war criminal processes or on normalizing the State’s international relations, with 
the result that a comprehensive victim compensation scheme takes a back seat. If a criminal process 
is established, too often the only reparation possible for victims of the accused are as an adjunct to a 
conviction, and clearly the indigence of most defendants has been a substantial problem in meeting 
such compensation awards. The Rome Statute contains no mechanism for finding a member State 
guilty of breaches of international criminal law, but it may be possible to broaden responsibility for 
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the payment of compensation awards to the State on whose behalf the official acted – a form of joint 
responsibility for payment. Admittedly, these proposals would require significant political 
commitment and progressive development of the law.  
Economic imperatives play an extremely important role in shaping any administrative compensation 
scheme, and practice has demonstrated repeatedly that States in very straightened circumstances 
following extended conflict will be most unlikely to consider an individual reparation programme, 
notwithstanding victims’ rights in this regard. International assistance is vital in such circumstances, 
but donor fatigue is a significant challenge; calls for international assistance to support compensation 
plans for Sri Lanka, Liberia, Sierra Leone and other conflicts have been routinely underfunded. 
Without a sustained Security Council focus on the modalities for such programmes and/or the 
development of more reliable funding arrangements, victim rights will continue to go unfulfilled.  
Much can be done by States themselves. States can make their domestic legal mechanisms much 
more amenable to claims by extending their jurisdiction widely (as once did the US and Belgium) 
and by piercing foreign sovereign immunity (already Italy has made tentative moves in this regard), 
thus allowing claims to be brought in its courts and foreign awards enforced. These approaches may 
be supplemented by bilateral or multilateral agreements in time, evincing new understandings on 
comity and complementarity.   
It is true that opening a State’s legal system to foreign defendants for torts stemming from its military 
operations poses some risks. For example, enemy governments may encourage their citizens to lodge 
copious claims which might drain the resources of the system, and/or there is the risk that an 
authoritarian enemy government would confiscate the proceeds of successful claims, thus frustrating 
the whole purpose of the claim system and turning it into “a [discredited] political tool for vindictive 
… adversaries”890. There is however no evidence that the former became a problem for the schemes 
in place for victims of Coalition military activity in Iraq, Afghanistan etc. (including in relation to ex 
gratia payments). Moreover, the latter risk of confiscation is present in non-conflict-related cases as 
well as in the commercial sphere, but States have not limited access to their courts in those cases.  
The call to better implement victims’ rights to reparation (specifically individual compensation) has 
gained much momentum over the past decade, and it remains to be seen how the international 
community will mould existing juridical structures and create new ones in order to create space for 
                                                 
890 K. Bullock, “United States Tort Liability for War Crimes Abroad: An Assessment and Recommendation”, 
58(1) Law and Contemporary Problems 139 (1995), 156. 
204 
 
the better realisation of these rights in years to come. Indeed, too many victims have already waited 
too long. 
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